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QUESTIONS PRESENTED 

A. Whether the purchase of the services of artists 
who create comic strips and the right to reproduce those 
comic strips in petitioners newspaper is exempt from 
the District of Columbia Use Tax as a professional or 
personal service transaction involving sales of tangible 
personal property as inconsequestial elements thereof, 
where the comic strips are delivered to petitioner in 
matrix form, the matrices having no intrinsic value. 

B. Whether purchases by a publisher of comic strips 
for publication in its newspaper are exempt from the 
District of Columbia I’se 'Pax Act as a purchase for re¬ 
sale or whether the comic strips are used or incorporated 
as a material or part of the newspaper. 

C. Whether the transfer of matrices having no in¬ 
trinsic value, as an incident to furnishing comic strips, 
is a taxable retail sale under the District of Columbia 
Use Tax Act. 

D. Whether the District of Columbia Use Tax is ap¬ 
plicable to transactions where the contract of sale is 
entered into outside of the District of Columbia and the 
property sold is delivered in interstate commerce to the 
District of Columbia for use in the District of Columbia. 
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Ittifrii Stall's (Enurt of Appeals 

For the District of Columbia Circuit 


No. 11,491 


Washington Times-IIkrald, Inc., Petitioner, 


v. 

District of Columbia, Respondent. 


Appeal from the Board of Tax Appeals 
for the District of Columbia 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia filed May 21, 1952, 
affirming District of Columbia use tax assessments against 
petitioner for the period November 1, 1950, through 
February 28, 1951 (App. 16). The Petition for Review 
was filed June IS, 1952, and the record was duly filed in 
this Court on July 11, 1952. Jurisdiction of the case is 
conferred on the Board of Tax Appeals originally, and 


on this Court on appeal therefrom, by Sections 141(a) 
and 223 of the Act of May 27, 1949, Public Law 76, Chap¬ 
ter 146, 63 Slat. 117); Sections 47-26 IS and 47-2713 of 
the District of Columbia Code (1951 ed.). The sections 
referred to confer the same jurisdiction upon the Board 
and this Court with respect to the subject matter of this 
appeal as is conferred by Section 3, et serj., Title IX of 
the Act entitled, “An Act to Amend the District of Colum¬ 
bia Revenue Act of 1937, and for Other Purposes,” as 
amended, Sections 47-2403, et seq. of the District of 
Columbia Code (1951 ed.). 

STATEMENT OF CASE 

Petitioner, a corporation with its place of business at 
1317 H Street, X. \\\, Washington, D. C.. was during the 
months of November 1950, December 1950, January 1951 
and February 1951, and is now, engaged in the publication 
and sale of a daily and Sunday newspaper known as the 
“Times-Herald,” in the District of Columbia. (App. 5) 
During the period involved petitioner had contracts with 
various corporations (hereinafter sometimes referred to 
as “Syndicates”) whereby petitioner obtained publication 
rights for copyrighted comic strips which appeared on the 
“funny pages’* of petitioner’s newspaper.* Under these 

* That the controversy extends beyond mere taxability is demon¬ 
strated bv the following: 

"BY MR. CHEATHAM: 

“Q Directing your attention to Petitioner’s Exhibit No. 4, under 
the heading ‘DAILY EXCEPT SUNDAY COMICS’, there appears 
the listing of several comic strips, one being ‘Little Annie RooneyL 

"Do you know how much per mat containing six weekly strips, 
she— 

"THE BOARD: Wait a minute. Don’t speak of ‘her’. Speak 
of ‘it’. Annie is not a person; Annie is a strip. 

“MR. MILLER: I believe you are doing her a grave injustice. 

“THE BOARD: So far as I am concerned she has no sex.’’ 
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contracts petitioner receives from the Syndicates the 
right to publish this copyrighted material in its news¬ 
paper; and wood pul]) matrices or mats upon which have 
been impressed the particular comic strip are supplied. 
(App. 5-7) 

During the period involved, petitioner had contracts 
with King Feature Syndicate, Inc., the Chicago Tribune- 
New York News Syndicate, Inc. and Mirror Enterprises 
Syndicate. (Pet. Exh. 4. 5, 6: App. 29-38) 

The King Features Syndicate contract (Pet. Exh. 4: 
A])]). 29-33) was executed in New York, New York in 
1943. Under the terms of the agreement, King Features 
Syndicate agreed to deliver to petitioner in “proof or 
matrix form’* certain comic strips ‘‘each for one publi¬ 
cation” in petitioner’s newspaper ''mid for no oilier use 
or purposed' Petitioner was prohibited from publishing 
the comic strips in advance of the ‘‘release” dates fixed 
by the Syndicate and was required to affix a copyright 
notice and Syndicate credit line to any of the comic strips 
it published. Petitioner was bound not to give or sell to 
any person any of the ‘‘articles, pictures, comics, or fea¬ 
tures or anything which might be furnished to it by the 
Syndicate" without the written consent of the Syndicate. 

Petitioner also had a contract with Mirror Enterprises 
Syndicate (Pet. Exh. 5; App. 33, 34) which was executed at 
Eos Angeles, California on November 30, 1949. Under 
the terms of the contract the Syndicate granted petitioner 
“one-time publication rights” on a comic strip supplied 
for publication six times a week. The Syndicate agreed 
to “supply petitioner with five-column mats free of 
charge.” Petitioner was prohibited from furnishing “to 
any other person the service covered by [the] agree¬ 
ment" and was required to use “such service only in” its 
newspaper. 



The Chicago Tribune-New York News Syndicate con¬ 
tract (Pet. Exh. 0: App. 33-3S) was accepted by the 
Syndicate in New York, New \ork in July of 1949. The 
Syndicate agreed to “furnish f.o.b. each week in proof or 
matrix form'’ certain comic strips. Petitioner was pro¬ 
hibited from using, or allowing to l)e used, any feature 
furnished under the contract except tor one publication 
in its newspaper. The contract also forbids petitioner 
from giving or selling to any person “any ot the matter 
furnished to it by [the Syndicate] or any rights of 
any nature therein’’ without written consent of the Syn¬ 
dicate. Petitioner also is required to affix copyright no¬ 
tices to any comics published. 

Under these contracts the Syndicates furnished the peti¬ 
tioner matrices (also known as “mats”) upon which had 
been imprinted six comic strips, which was a week’s sup¬ 
ply. After their receipt by petitioner, the mat containing 
each day’s comic strip was separated from the others, 
and a metal cast was made from the mat. This cast was 
placed with others to make up a full newspaper page. 
A mat was then made of the full page, and the impres¬ 
sions on this mat were transferred to a curved metal 
plate. This metal plate was placed on a printing press 
which transferred the impression originally obtained from 
the Syndicate mat onto the newspaper (App. 6, 7, 23). 

The matrices furnished petitioner were produced by 
the Syndicates in the following manner: The Syndicates 
had contracts with the artists who create the various 
comics and these artists furnished the Syndicate with 
pen and ink drawings of the particular comic (App. 28, 
29). These drawings were photographed on a film, and 
the impression on the film was transferred to a metal 
plate by a photo-engraving process. Blank mats were 
then rolled over this metal plate and the impressions on 
the plate were pressed into the mat. The mat itself is a 
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wood pulp fiberous material (App. 21). The physical 
properties of a mat containing six strips, or a week’s 
supply, was worth about seven cents. If the mats had 
not been furnished to petitioner, petitioner could have 
made them itself from proofs of the pictures. The mats 
would have been of no value to petitioner without pub¬ 
lication rights (App. 7, 26), and the value of the mats 
was found to be less than ten per cent of the amount 
‘‘charged for the services rendered the petitioner” (App. 
17). 

On January 25, 1951 the Assessor made assessments of 
use tax against petitioner on the amounts paid by peti¬ 
tioner under the contracts which it has with the Syndi¬ 
cate. Petitioner paid these taxes under protest in writ¬ 
ing, and on May 18, 1951 filed a claim for refund. The 
claim for refund was denied June 1, 1951, and petitioner 
appealed to the Board of Tax Appeals August 28, 1951. 

STATUTE AND REGULATIONS INVOLVED 

The Act of May 27, 1949. c. 146, 63 Stat. 115, Section 
47-2601 cl scq. of the District of Columbia Code (1951 
ed.) provides in part as follows: 

Section 47-2701. “1. (a) ‘Retail sale’, ‘sale at 

retail’, and ‘sold at retail’ means all sales in any 
quantity or quantities of tangible personal property, 
whether made within or without the District, and serv¬ 
ices, to any person for the purpose of use, storage, 
or consumption, within the District, taxable under the 
terms of this chapter. These terms shall mean all 
sales of tangible personal property to any person 
for any purpose other than those in which the pur¬ 
pose of the purchaser is to resell the property so 
transferred in the form in which the same is, or is to 
be, received by him, or to use or incorporate the 
property so transferred as a material or part of 
other tangible personal property to be produced for 
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sale bv manufacturing. assembling, processing, or re¬ 
fining * * • 

“(b) The terms ‘retail sale’, ‘sale at retail’, and 
‘sold at retail' shall not include the following: 

• • • • 

“(3) Professional, insurance, or personal serv¬ 
ice transactions which involve sales as inconse¬ 
quential elements for which no separate charges 
are made.” 

Section 47-2701). “The tax imposed by this chap¬ 
ter shall not apply to the following: 

• * * * 

“(b) Sales exempt from the taxes imposed under 
chapter 26 of this title.” 

Section 47-2601. “17. ‘Sale’ and ‘selling’ means 

any transaction whereby title or possession, or both,' 
of tangible personal property is or is to be trans¬ 
ferred by any means whatsoever for a considera¬ 
tion by a vendor to a purchaser, or any transaction 
whereby services subject to tax under this chapter 
are rendered for consideration or are sold to any 
purchaser by any vendor, and shall include, but not 
be limited to, anv ‘sale at retail' as defined in this 
chapter. # * *” 

Section 47-2605. “Gross receipts from the follow¬ 
ing sales shall be exempt from the tax imposed by 
this chapter. 

• • • • 

“(in) Sales which a State would be without power 
to tax under the limitations of the Constitution of 
the United States.” 

The Regulations pertaining to Sales and Use Taxes pro¬ 
vide in part: 

Section 202. “(b) ‘Inconsequential elements.' The 
Act exempts from the tax the gross receipts from 
professional, insurance, or personal service transac¬ 
tions which involve sales of tangible personal prop¬ 
erty as inconsequential elements and where no sepa¬ 
rate charges for such sales of tangible personal prop¬ 
erty are made. The phrase ‘sales as inconsequential 
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elements’ shall be deemed to include any sales of tan¬ 
gible personal property made in connection with pro¬ 
fessional, insurance, or personal service transactions 
where the sales price of the tangible personal prop¬ 
erty is less than 10% of the amount charged for the 
services rendered in the transaction.” 

Section 401. “Gross receipts from the following 
sales shall be exempt from the tax imposed by the 
Act. 

• * * * 

“(1) The tax is applicable to the receipt from all 
sales even though the property sold and delivered 
in the District is for exclusive use in interstate 
commerce. 

“However, the Act specifically provides for the 
exemption of the receipts from sales which a State 
would be without power to tax under the Federal 
Constitution. Generally speaking, a State is with¬ 
out power to burden interstate commerce: the 
power to regulate commerce between the States 
having been specifically reserved to the Federal 
Congress in the Federal Constitution.” 

# • * • 

Section 1201. “Sales fo or hjf persons eng aped in 
printing .— 

“(a) The receipts derived from sales to ultimate 
consumers for printing of tangible personal prop¬ 
erty upon special order are taxable. 

# * # • 

% 

“(c) The following charges, if separately stated, 
shall not be included in the taxable selling price: 

• # # # 

“(4) Charges for art work in accordance with 
the provisions of Sec. 202(b) of these regula¬ 
tions. 

# • # • 

“(g) The receipts from the sale of hand or ma¬ 
chine composition or reproduction proofs by a 
typographer or other person to persons engaged in 
the printing of tangible personal propertv are not 
taxable. • • •” 
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STATEMENT OF POINTS 

A. It was error to hold that contracts to purchase 
comic strips were not professional or personal service 
transactions involving the transfer of personal property 
as an inconsequential element of such transactions. 

P>. Tt was error to hold that the use tax was ap¬ 
plicable to petitioner's contracts for comic strips as those 
comic strips were purchased for resale and incorporation 
into petitioner's newspaper. 

(’. It was error to hold that the transactions were 
“retail sales" subject to use tax. 

I). The contracts to furnish petitioner comic strips 
were contracts for sale in interstate commerce which was 
specifically exempt from sales tax and are. consequently, 
exempt from use tax under the statutory provision ex¬ 
empting from use tax all transactions exempt from sales 
tax. 

SUMMARY OF ARGUMENT 
Point A 

Section 47-2701 of the District of Columbia Code (1951 
ed.) exempts from the phrase “retail sale’' professional 
or personal service transactions which involve sales as 
inconsequential elements thereof. The purchases by peti¬ 
tioner of comic strips is a professional or personal serv¬ 
ice transaction in that the petitioner is not purchasing a 
drawing or pictures in existence, but has entered into 
contracts whereby it obtains the personal services of the 
creator of the comic strips. This is recognized bv Sec¬ 
tion 1201(c)(4) of the Regulations which exempts from 
the taxable selling price of printed matter “charges for 
art work.” 
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Point B 

Section 47-2701 of the District of Columbia Code (1951 
ed.) exempts from the use taxes tangible personal prop¬ 
erty purchased for resale “in the form in which the prop¬ 
erty is”, or property that is used or incorporated as a 
“material or part of other tangible personal property.” 
Petitioner’s purchase of comic strips falls within this 
exemption in that the particular comic is purchased to be 
incorporated into petitioner's newspaper and sold to its 
subscribers. The comic strip itself, the impressions on 
the mat, are thus purchased for resale as a material or 
part of petitioner’s newspaper and are non-taxable sales. 


Point C 

Tn order for there to be a taxable transaction there 
must be a ‘‘retail sale” within the meaning of the Dis¬ 
trict of Columbia Use Tax Act. “Sale” under section 
47-2601 (17) is defined as any transaction “whereby title 
or possession, or both”, of tangible personal property is 
or is to be transferred by any means whatsoever for a 
consideration. The transactions here involved do not 
constitute transfer of ‘‘title or possession” of tangible 
personal property in that the tangible property is a mere 
incident of the transaction and because the contractual 
provisions severely restrict petitioner’s rights over any 
tangible property which it might receive. Furthermore, 
in at least one contract, petitioner is furnished the tan¬ 
gible personal property “free of charge,” and this fact 
negates any inference that there is a taxable sale. 


Point D 

Section 47-2605(m) of the District of Columbia Code 
(1951 ed.) exempts from sales taxes, “sales which a State 
would be without power to tax under the limitations of 
the Constitution of the United States.” Section 47-2706(b) 




exempts from use taxes any sales exempt from sales taxes. 
Since the contracts sought to be taxed were executed in 
another jurisdiction, and the tangible personal property 
is delivered to petitioner from without the District of 
Columbia, it follows that the transactions were in inter¬ 
state commerce and exempt from sales taxes under Sec¬ 
tion 47-2b03(m). Since the transactions are exempt from 
the sales tax, it follows that under the provisions of Sec¬ 
tion 47-270b, the transaction is also exempt from use 
taxes. 

ARGUMENT 

A. The Transactions Involving Professional or Personal 
Services Were Not Taxable. 

Tn order for there to be a transaction taxable under 
the Use Tax Act there must be a ‘'retail sale,” Sec. 47- 
2701(a) of the District of Columbia Code (1951 ed.). 
Section 47-2701 (b) (3) exempts “Professional, insurance, 
or personal service transactions which involve sales as 
inconsequential elements * * Section 202(b) of the 
Regulations defines the phrase “inconsequential elements” 
as including sales where the price of the tangible personal 
property is less than 1077 of the amount charged for the 
services rendered. Jn the decision dated May 21, 1952, the 
Board found that the value of sales price of the mats 
was less than 1077 of the amount charged for the services 
rendered the petitioner under the contract which it had 
with the Syndicates. As the mathematical computation 
has been found in favor of the petitioner, the only re¬ 
maining question is a determination of whether the con¬ 
tractual arrangements were professional or personal serv¬ 
ices transactions. 

The Syndicates, under the contracts involved, provide 
petitioner the services of the artists who create the comic 
strips. Petitioner did not purchase any particular draw- 
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ing, but in entering into the contracts obtained the right 
to use the creative effort of the artist. This is not the 
case where a portrait of great intrinsic value is pur¬ 
chased from an art gallery. Petitioner has availed itself 
of the services of artists for drawings which are to be 
produced by those artists, which drawings are completely 
worthless to petitioner without publication rights. 

A case closely analogous and dispositive of the present 
issue is Associated Xncsjxijjcrs v. Phillips, 2nd Cir. 1923, 
294 Fed. 845. There the author of a newspaper column 
had entered into a contract with a newspaper syndicate 
whereby the author agreed to furnish the syndicate six 
newspaper articles per week, which articles the syndicate 
sold to newspaper publishers. The author refused to 
perform the agreement, and the court held that he was 
properly enjoined from selling his articles to others as 
he was selling services, and not goods as the author had 
contended. The court stated: 

“There is nothing in the contract or in the record 
which shows that the writings or articles which the 
defendant was to furnish were in existence at the 
time the contract was signed. On the contrary, the 
record discloses that what he did was to take the 
news of the day and make fun of it, in a way that 
appealed to the reader’s sense of humor. * * * We 
think that this was not a contract for a sale of goods, 
hut one for services to be rendered.” (p. 849) 
(Emphasis added) 

Similarly in Beck £ Pauli Lith. Co. v. Colorado Milling 
£ El. Co., Sth Cir. 1892, 52 Fed. 700, the court in deter¬ 
mining that a contract to furnish printed matter involv¬ 
ing a large amount of art work was not one for the sale 
of goods declared: 

“The contracts in the case we are considering were 
not for the blank paper on which they were finally 
impressed; that was of small value in proportion to 
the value of the finished articles; they were not for 
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the sale of anything then in existence: they were 
for tlie artistic skill and labor of the employes of 
the defendant in preparing the sketches and designs, 
transferring them upon stone, and finally impressing 
them upon the paper the defendant was to furnish; 

* ♦ * # 


“The result is that these contracts were not for the 
sale and delivery, or the manufacture and delivery, 
of marketable commodities. They were contracts for 
artistic skill and labor, and the materials on which 
they were to be bestowed in the manufacture of arti¬ 
cles which were not salable to any one but the de¬ 
fendant when completed because impressed with spe¬ 
cial features useful only to it.” (p. 704-705) 


Tn addition, respondent is estopped from claiming that 
charges made for art work are not professional or per¬ 
sonal service transactions in view of the provisions of 
section 1201 of the Regulations. Section 1201, entitled 
“Sales to or by persons engaged in printing”, provides 
in part: 


“(a) The receipts derived from sales to ultimate 
consumers for printing of tangible personal prop¬ 
erty upon special order are taxable. 

* * * * 

“(c) The following charges, if separately stated, 
shall not be included in the taxable selling price: 

• * ♦ • 

“(4) Charges for art work in accordance with the 
provisions of Sec. 202(b) of these regulations.” 

The section 202(b) referred to in the above quotation 
is the section of the Regulations defining the phrase “in¬ 
consequential elements’’ as that term is used in connec¬ 
tion with professional or personal service transactions. 

The importance of this regulation is its recognition 
that transactions involving artists and their products 
which are used by persons engaged in the printing indus¬ 
try are professional or personal service transactions, a 
determination of the very question that this Court is 
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called upon to decide. It follows that the transactions 
sought to be taxed here are exempt as the Syndicates are 
furnishing “art work” which is a professional or per¬ 
sonal service transaction. 

Further evidence that the transactions are ones requir¬ 
ing professional or personal services is found in section 
1201(g) of the Regulations where it is provided that 
receipts 

“from the sale of hand or machine composition or 
reproduction proofs by a typographer or other per¬ 
son to persons engaged in the printing of tangible 
personal property are not taxable.” 

This is a recognition that the furnishing of such proofs 
is a professional or personal service transaction involv¬ 
ing the services of the one preparing the proof. 

Under the Syndicate contracts the Syndicate has the 
option of supplying the comic strip in “proof or matrix 
form.” Under the above quoted regulation the transac¬ 
tions would not be taxable if proofs, a reproduction on 
paper of the comic strip, instead of mats were supplied. 
So far as we are here concerned, there is no distinction 
between a piece of paper upon which something has been 
printed and a piece of fibrous material upon which iden¬ 
tical impressions have been made. If respondent at¬ 
tempts to make such a distinction, then it must admit that 
petitioner is purchasing the impressions on the mat and 
not the mat itself; and if petitioner is purchasing the im¬ 
pressions, the transactions are not taxable as it is pur¬ 
chasing them for resale, for the impressions are incor¬ 
porated as a “material or part” of petitioner’s news¬ 
paper. 

As there is no basis in logic for exempting proofs and 
not mats, the conclusion must be that mats are also 
exempt from tax as a professional or personal service 
transaction. 
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In A. B. C. Electrotype Co. v. Amen, 3G4 Ill. 360, 4 
X.E. 2d 476, it was held that the production and sale of 
mats was a sale of services, not a ‘‘sale of tangible per¬ 
sonal property at retail/’ and thus not subject to the 
retailers' occupation tax. The court declared: 

“In this case * • * the small quantity of tangible 
material which is used in the operation is practically 
destroyed and has no further use or value to any one 
other than the customer who ordered that particular 
reproduction. What the customer really pays for is 
the skill, labor, and use of the machinery and equip¬ 
ment of the electrotyper. The electrotyper is en¬ 
gaged in the business of furnishing that skill and 
labor and the use of that machinery—not in the sale 
of tangible personal property at retail.” (p. 476) 

As the court stated in A. A. Burgess Co. v. Ames , 359 
Ill. 427, 194 X.E. 565: 

“We can perceive no logical difference between the 
paper upon which a photostatic* copy of something is 
made or a blueprint produced, and that paper which 
a lawyer uses for writing a will or deed, a doctor for 
writing a prescription, or an abstractor for showing 
a chain of title. The paper is a mere incident; the 
skilled service is that which is required.” (p. 566) 

See also Beck £ Pauli Lilli. Co. v. Colorado Milling £ 
El. Co., supra: Washington Printing £ Binding Co. v. 
State, 192 Wash. 448, 73 P. 2d 1326; and, IL. G. Adair 
Printing Co. v. Ames, 364 Ill. 342, 4 X.E. 2d 481, for hold¬ 
ings that printers render services as distinguished from 
selling tangible property. 

Whether a particular transaction is a taxable sale of 
tangible personal property or a non-taxable sale of serv¬ 
ices is determined in the last analysis by the intrinsic 
value of the tangible property. This is the test adopted 
by the courts of Xew York whose decisions were heavily 
relied upon by the Board in its memorandum opinion. 
Thus in Pun £ Bradstreet v. City of New York, 276 X.Y. 


198, 11 X.TC. 2d 728, the court held that tlie sales of credit 
reports were not sales of tangible personal property sub¬ 
ject to the Xew York Sales Tax but a non-taxable service, 
even though books and reports were delivered to and re¬ 
tained by the purchaser. The court declared: 

“The information furnished is of value to the sub¬ 
scribers and for it they pay but not for the paper 
upon which the information is conveyed or for the 
reference books which are only guides to assist in the 
rendition of appellant’s service. One does not think 
of a telephone company as a seller of books to its 
subscribers. It renders a service. To make that 
service efficient, it furnishes its subscribers with 
books containing a list of its subscribers with their 
call numbers. ‘The paper is a mere incident: the 
skilled service is that which is required.’ ” (p. 731) 

The court distinguished the cases relied on by the Board, 
stating: 


“Those cases are clearly distinguishable upon the 
ground that in each the articles sold were finished 
products, having a market value.” (p. 731) 

It is interesting to note that the court cited in support 
of its decision Burr/ess Co. v. Ames, supra, and Adair 
Printing Co. v. Ames, supra. 


In Stampers Arrival of Supers, Ine. v. dtp of New 
) orlx, 29(1 X.Y. .774, 68 X.ll. 2d 871, it was held that pay¬ 
ments made for written information concerning the arri¬ 
val of garment buyers in Xew York were payments for 
services, not tangible property, even though the written 
reports were retained by the purchaser. Similarlv in 
Booth v. dtp of New York. 268 App. Div. 502, 52 X.Y.S. 
2d 135: aff’d 296 XA. 573, 68 X.E. 2d 870, the court 
declared non-taxable sales of transcripts by court re¬ 
porters. The court stated: 


“It is obvious to all lawyers and justices that what 
is purchased when minutes are furnished is not a 
book with so much typing on it but the personal 
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service for which compensation is given and it is 
merely incidental that it takes the form of being 
typed on paper. On the merits therefore, plaintiff 
is entitled to judgment on the pleadings.” (p. 137) 

Similarly in Matter of Business Statistics Organization 
v. Joseph . 299 X.Y. 443. 87 X.E. 2d 505, in holding that 
sales of “Babson’s Washington Service,” a written sum¬ 
mary of events in Washington, were non-taxable sales of 
a periodical, the court declared: 

“In that view, the case would he akin to Dun & Brad- 
street v. City of Xew York, 276 X.Y. 198. 11 X.E. 2d 
728, and Stampers Arrival of Buyers v. City of Xew 
York. 296 X.Y. 574. 68 X.E. 2d 871, cases in which 
transactions essentially calling for the rendition—in 
exchange for a stipulated consideration—of personal 
services were not considered to he sales of tangible 
personal propertg inerelg hg reason of the fact that 
as a vecessarg incident thereto the subscriber re¬ 
ceived and retained printed matter of no independent 
or market valued' (p. 509) (Emphasis added.) 

In view of the restrictive provisions in the Syndicate 
contracts limiting any rights petitioner may have over 
the mats it receives, these mats have no “independent or 
market value” and are in fact intrinsically worthless. 
The transactions here in question fall within the rule 
established by the above cited cases and consequently are 
not taxable. 

B. The Comic Strips Were Purchased For Resale and 
Incorporation Into Petitioner’s Newspaper. 

Section 47-2701 of the District of Columbia Code (1951 
ed.) excludes sales of tangible personal property from use 
taxes where ‘‘the purpose of the purchaser is to resell 
the property so transferred in the form in which the 
same is, or is to be. received by him, or to use or incor¬ 
porate the property so transferred as a material or part 
of other tangible personal property to be produced for 
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sale by manufacturing, assembling, processing, or refin- 
mg. 

Petitioner entered into tlu* Syndicate contracts in order 
to obtain comic strips to be used as a “material or part 
of its newspaper.” Looking at the substance of the trans¬ 
actions, petitioner receives a mat with impressions on it 
and the intangible right to publish those impressions 
in the newspaper. These impressions are purchased for 
resale since the impressions themselves, as distinguished 
from the mat which is in effect the container, are used 
or incorporated as a “material or part of other tangible 
personal property,” i.e. the newspaper, “to be produced 
for sale by manufacturing, assembling, processing, or re¬ 
fining/’ The phrase “manufacturing, assembling, proc¬ 
essing, or refining”, includes the publication of a news¬ 
paper, Stafr v. Advertiser Co . Ala.. 59 So. 2d 576. 

Since the mats are nothing more than the container of 
the comic strips, they can in no way be construed to be 
the subject matter of any sale. Booth v. City of New 
York, supra: Matter of Business Statistics Organization 
v. Joseph, supra; Stampers Arrival of Buyer's Inc. v. 
City of New York . supra: Dun Bradstreet v. City of 
New York, supra. And since the comic strips, the impres¬ 
sions on the mats, do actually become a material or part 
of petitioner’s newspaper, and are resold as a part of 
that newspaper, the only logical conclusion is that these 
transactions are not taxable. This conclusion is streng¬ 
thened by the fact that petitioner pays a tax on pay¬ 
ments for comic strips of from ten dollars to seventy-five 
dollars per week, while the intrinsic value of a weekly 
supply of mats for each comic strip is practically, if not 
actually, nothing. Further, whether petitioner pays ten 
dollars per week or seventy-five dollars per week for a 
particular comic strip, there is no variation in the value 
of the mats supplied by the Syndicates. 
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C. The Contracts to Purchase Comic Strips Did Not 
Give Rise to a Taxable “Retail Sale.” 

Section 47-2(101 (17) of the District of Columbia Code 
(1951 ed.) defines the term “sale’’ as “any transaction 
vherebv title or possession, or both, of tangible personal 
property” is transferred for “a consideration.” Without 
such a transfer there is no taxable transaction. The 
question then, is whether the transactions under discus¬ 
sion involve transfers of title or possession of tangible 
personal property. 

It is not questioned that the use tax covers only trans¬ 
actions dealing with tangible personal property and thus 
it is not applicable to transactions transferring an intan¬ 
gible right such as the right to reproduce a copyrighted 
work. The ownership of a drawing and the right to re¬ 
produce it are distinct and severable rights. American 
Tobacco Co. v. T Vcrckmeisfer. 207 U. S. 2S4. 

Under the provisions of the Syndicate contracts, peti¬ 
tioner's rights to any matter which it receives from the 
Syndicates is severely restricted. Thus, under the con¬ 
tract with King Features Syndicate, Inc., petitioner ob¬ 
tains the right to reproduce comic strips in one publica¬ 
tion of its newspaper, “and for no other use or purpose.” 
Petitioner is prohibited from giving or selling to any per¬ 
son anything supplied to it by the Syndicate, including 
the mats, without the written consent of the Syndicate. 

Similarlv, the Chicago Tribune-New York News Svndi- 
• * 

cate, Inc., contract forbids petitioner from giving or sell¬ 
ing to any person “any of the matter furnished to it” by 
the Syndicate or any of the rights which it obtained 
under the contract. These limitations so restrict any 
rights over intangibles or the tangible mats which peti¬ 
tioner has received under the Syndicate contracts that 
there has been no “transfer of title or possession” as is 
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contemplated in the phrase “retail sale.” 
a transfer it is a transfer of “custody” 


If there is such 
not “possession.” 


This distinction was recognized in Watson Industries v. 
Slum\ 235 X. C. 203, G9 S.E. 2d, 505. There the tax¬ 
payer had leased certain records, tape recordings and 
transcriptions to broadcast over its radio station. The 
court in construing a sales tax statute similar to the one 
in this jurisdiction held that there had been no “transfer 
of title or possession” of tangible personal property to 
the taxpayer since the taxpayer “merely purchased the 
right to rebroadcast the program, speech or discussion 
recorded on a transscription, tape or record. In order 
that it may make use of this purchase, it is accorded 
temporary custody of the recordings necessary to that 
end. Neither title nor possession of tangible personal 
property passes to it. ‘Custody’ and ‘possession’ are not 
convertible terms.” 


The substance of the transaction is the purchase by 
petitioner of an intangible right, namely, the right to 
reproduce the comic strips in its newspaper. As an inci¬ 
dent to the exercise of this intangible right, the Syndi¬ 
cates furnished petitioner with mats upon which have 
been imprinted the comic strips. The intrinsic value of 
these mats is nil, and these mats would be completely 
worthless to petitioner without accompanying reproduc¬ 
tion rights. What is actually involved is the mere trans¬ 
fer of custody of these mats and not title or possession. 

Tn numerous instances the Courts have held that par¬ 
ticular transactions were not sales of tangible personal 
property subject to a sales or use tax even though tan¬ 
gible property was delivered to the purchaser and re¬ 
tained by him. For example, in Booth v. City of Xeie 
York, supra, it was held that the sale of a transcript of 
a judicial proceeding by a court reporter was not a sale 
of tangible personal property. In Stampers Arrival of 


Buyer's Inc. v. City of New York, supra, it was held that 
payment for written reports concerning the arrival of 
buyers in Xew York was not a sale of tangible personal 
property. Similar holdings are found in Dun <C Brad- 
street v. City of Xeie York, supra, and Matter of Busi¬ 
ness Statistics Oryanization v. Joseph, supra. In the 
last cited case the court declared that transactions were 
not necessarily sales of tangible personal property “mere¬ 
ly by reason of the fact that as a necessary incident 
thereto the subscriber received and retained printed mat¬ 
ter of no independent or market value.” 

Tn ./. A. Buryess Co. v. Ames, supra, the court declared: 

“We can perceive no logical difference between the 
paper upon which a photostatic copy of something is 
made or a blueprint produced, and that paper which 
a lawyer uses for writing a will or deed, a doctor for 
writing a prescription, or an abstractor for showing 
a chain of title. The paper is a mere incident; the 
skilled service is that which is required. 

“■There is even less room for argument as to the 
case of commercial photographers. * * * Having 
produced a picture of artistic merit he then grants a 
license to the advertiser, retaining title to the picture 
itself and giving only the right to reproduce. This 
transaction confers upon the customer of the com¬ 
mercial photographer an intangible right, and while 
'it is a property right it is nothing more than a 
license, and is clearly not a transfer of tangible per¬ 
sonal property within the meaning of the Retailers’ 
Occupation Tax Act.” (p. 566-7) 

See also Jlowitt v. Street <f Smith Publications, 276 N.Y. 
345, 12 X.H. 2d 435. 

Since petitioner has received tangible personal prop¬ 
erty under the Syndicate contracts which has no intrinsic 
value and which is a mere incident to the real substance 
of the transaction, it follows under the authorities dis¬ 
cussed supra that there has been no taxable “retail sale.” 
Furthermore, in the Mirror Syndicate contract, it is ex- 
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pressly stated that the Syndicate will furnish petitioner 
mats ‘‘free of charge.” This clearly renders a trans¬ 
action a gift and not a transfer of title or possession “for 
a consideration.” 

D. The Transactions in Question Are Exempt From the 
Sales Tax and Thus May Not be Taxed Under the 
Provisions of the Use Tax Act. 

Section 47-2(105 (m) of the District of Columbia 
Code (1951 ed.) exempts from the sales tax gross receipts 
derived from “sales which a State would be without 
power to tax under the limitations of the Constitution of 
the United States.” Section 401(1) of the Regulations in 
reference to the above quoted exemption states that the 
Sales Tax Act specifically provides for the exemption of 
the receipts from sales which a State would be without 
power to tax under the Federal Constitution. The Recru- 
lation then states: 

‘‘Generally speaking, a State is without power to 
burden interstate commerce; the power to regulate 
commerce between the states having been specifically 
reserved to the Federal Congress in the Federal Con¬ 
stitution.” 

Under the holding of two recent decisions of the Su¬ 
preme Court of the United States it is unquestionably 
true that the transactions between petitioner and the 
Syndicate are in interstate commerce. The Syndicate 
contracts, if not executed outside of the District of Co¬ 
lumbia, were accepted by the Syndicates in another juris¬ 
diction. The comic strip mat which admittedly is the 
only tangible property involved in these transactions is 
sent from out of the jurisdiction into the District of 
Columbia. This is substantially the factual situation 
found in McLeod v. Dilworth Co., 322 U. S. 327. There 
the question was the validity of the Arkansas sales tax 
as applied to a sale made by a Tennessee corporation to 
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a resident of Arkansas. The order for the property was 
solicited in Arkansas and accepted in Tennessee. The 
property was then delivered from Tennessee to the Ar¬ 
kansas purchaser. The Court held that the sales tax as 
applied to that particular transaction was unconstitu¬ 
tional as a burden on interstate commerce. The Court 
declared: 

“• * * We would have to destroy both business 
and legal notions to deny that under these circum¬ 
stances the sale—the transfer of ownership—was 
made in Tennessee. For Arkansas to impose a tax 
on such transaction would be to project its powers 
beyond its boundaries and to tax an interstate trans¬ 
action. 

“It is suggested, however, that Arkansas could 
have levied a tax of the same amount on the use of 
these goods in Arkansas by the Arkansas buyers, and 
that such a use tax would not exceed the limits upon 
state power derived from the United States Constitu¬ 
tion. Whatever might be the fate of such a tax were 
it before us, the not too short answer is that Ar¬ 
kansas has chosen not to impose such a use tax, as 
it's Supreme Court so emphatically found. A sales 
tax and a use tax in many instances may bring about 
the same result. But they are different in conception, 
are assessments upon different transactions, and in 
the interlacings of the two legislative authorities 
within our federation may have to justify themselves 
on different constitutional grounds.” (p. 330) 

A similar situation arose in Norton Co. v. Department 
of Revenue, 340 U. S. 534. There a Massachusetts cor¬ 
poration received orders for its product from Illinois 
residents and shipped the purchased items directly to 
Illinois via interstate commerce. The Supreme Court in 
holding the transaction not subject to the Illinois tax 
stated: 

‘‘Where a corporation chooses to stay at home in 
all respects except to send abroad advertising or 
drummers to solicit orders which are sent directly to 
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the home office for acceptance, filling, and delivery 
back to the buyer, it is obvious that the state of the 
buyer has no local grip on the seller. Unless some 
local incident occurs sufficient to bring the transaction 
within its taxing power, the vendor is not taxable. 
McLeod v. J. E. Dilworth Co. 322 US 327, 88 L ed 
1304, 64 S Ct. 1023, 1030. Of course, a state impos¬ 
ing a sales or use tax can more easily meet this bur¬ 
den, because the impact of those taxes is on the local 
buyer or user. Cases involving them are not con¬ 
trolling here, for this tax falls on the vendor.” (p. 
537) 

It follows under these two pronunciations of the Su¬ 
preme Court that respondent under Section 47-2605(m) 
would be unable to levy a sales tax on any of the mats 
obtained by petitioner from the Syndicates located in 
other jurisdictions. 

The above cases are expressly applicable only to sales 
taxes and have no application to use taxes. However, 
Section 47-2706 of the District of Columbia Code (1951 
ed.) exempts from the use tax “sales exempt from the 
taxes imposed under chapter 26 of this Title.” The 
chapter 26 referred to is the chapter containing the Dis¬ 
trict of Columbia Sales Tax Act. Since, as has been 
demonstrated, the transactions here under discussion are 
exempt from the provisions of the District of Columbia 
Sales Tax Act and since the Use Tax Act exempts all 
those transactions exempt from the Sales Tax Act, it fol¬ 
lows that the transactions here considered are exempt 
from both sales and use taxes. 


CONCLUSION 

On the basis of the arguments submitted, it appears 
that the decision of the Board of Tax Appeals must be 
reversed. While Congress necessarily uses broad lan¬ 
guage in order to prevent loopholes in tax statutes, this 




does not give taxing authorities free rein to tax all trans¬ 
actions whether within the purview of the particular act 
or not. Aside from the legal arguments which have been 
presented, the equity of a tax levied on payments of from 
ten to seventy-five dollars per week where the only tan¬ 
gible property involved is either worthless or at most has 
an intrinsic value of a few pennies must be seriously 
questioned. 

It is submitted that the decision of the Board of Tax 
Appeals must be reversed and remanded with instruc¬ 
tions to cancel the use tax assessment here involved. 

Respectfully submitted. 

Perry S. Patterson, 

Herbert J. Miller, Jr., 
Attorneys for Petitioner 
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2 A 

Filed Aug 2S 1951 Board of Tax Appeals for the 
District of Columbia 

Petition 

The above-named Petitioner hereby appeals from a 
denial of a claim for refund of Use Taxes paid by it 
under the provisions of the District of Columbia Use Tax 
Act, Title 11 of Public Law 76, Slst Congress (1949), and 
alleges as follows: 

1. Petitioner is a corporation incorporated in the State 
of Delaware with its principal place of business at 1317 
“ir Street, X. W., Washington, D. C., and its primary 
business is publishing and distributing a daily newspaper 
in the District of Columbia and nearby states. 

2. The tax in controversy is a Use Tax plus penalties 
which was paid under protest in writing for the months 
of November, 1950, and December, 1950, and January, 
February and March, 1951, in the amount of Four 
Hundred Fifty-Four Dollars and One Cent ($454.01). 

3. The Petitioner paid the Use Tax claimed to be due 
by the Respondent, plus penalties, under protest in writ¬ 
ing on December 27, 1950, and paid the Use Tax under 
protest in writing for months subsequent thereto. 

4. On May 18, 1951 Petitioner filed a claim for refund 
of certain Use Taxes which it had paid during 1950 and 
the first three months of 1951, and on June 1, 1951 the 
claim for refund was denied. 

5. Tim denial of the claim for refund of the tax is 
based upon the following errors: 

3 (a) The subject of the tax is a professional or 

personal service transaction which involves sales 
of property as an inconsequential element for which no 
separate charges are made and is thus exempt under Sec- 



tion 201(b) (3) of the District of Columbia Sales and 
Use Tax Act and Section 202(b) of the Sales and Use Tax 

V 

Regulations. 

G. The facts upon which the Petitioner relies as the 
* basis of this proceeding are as follows: 

(a) Petitioner is a corporation engaged in the publica- 

► tion and distribution of a daily newspaper in the District 
of Columbia and adjoining states. 

. (b) Petitioner during the period involved and at pres¬ 

ent has entered into contracts with various corporations 
and individuals for the purchase of comic strips which 

• are published by the Petitioner on the “funny pages” of 
Petitioner’s newspaper, the “Times-Herald.” 

\ (c) Under the terms of such contracts Petitioner makes 

monthly payments to the other contracting parties and in 
return therefore receives asbestos mats upon which have 
been imprinted the particular comic strips plus the right 
to publish this copyrighted material in its newspaper. 

„ (d) The value of the asbestos mats upon which are 

imprinted the comic strips is approximately Four Dollars 
($4.00) for each monthly supply of said comic strips, 

'' whereas the total price paid for the creation to the au- 

, tlior of the comic strips is much more than ten times that 
figure. 

(e) As an example of such contracts, Petitioner en¬ 
tered into a contract with King Features Syndicate May 

* 7, 1947, which contract is still in force. The contract 

. provides that King Features Syndicate will deliver to 

Petitioner, Washington Times-Herald, Inc. “in proof or 
matrix form” the comic strip known as “Rusty 
4 Riley” and Petitioner agrees to pay King Features 

► - Syndicate Thirty-Five Dollars ($35.00) per week 

i for the right to use this comic strip. 





(f) Petitioner receives the comic strip “Rusty Riley” 
in the form of asbestos mats upon which is imprinted the 
comic strip. These mats are then used to prepare metal 
plates which are in turn inserted in the Petitioner’s print¬ 
ing presses and impress the comic strip onto the news¬ 
print at it passes through the press. 

(g) While the cost to Petitioner of “Rusty Riley” is 
Thirty-Five Dollars ($35.00) per week, as stated above, 
the actual cost of the asbestos mats is approximately One 
Dollar ($1.00) per week which is less than ten percent of 
the amount Petitioner pays for the right to publish the 
creation of the comic strip artist. 

(h) Petitioner lias entered into other contracts with 
King Features Syndicate and other organizations for 
other comic strips, and features, such as cartoons and 
crossword puzzles, which contracts are substantially iden¬ 
tical with the one summarized above. 

Petitioner, under protest in writing, has paid a Use 
Tax on the right to use the comic strips in the amount 
and on the dates listed as follows: 


December 27, 1950 

$232.65 

January 4, 1951 

32.67 

January 19, 1951 

52.64 

February 19, 1951 

105.90 

March 16, 1951 

30.15 


$454.01 


WHEREFORE. The Petitioner prays that this Board 
may hear the proceeding and rule that the Petitioner is 
not subject to the payment of the Use Tax described 
herein and that its claim for refund for such tax 
5 payments be granted and for such other relief as 
is just and equitable in the premises. 
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Filed Aug 30 1951 Board of Tax Appeals for the 
District of Columbia 


Answer 

Respondent admits paragraphs 1 and 4 of the petition 
and denies all the remainder of said petition. 

* ♦ * # 

7 Filed Nov 14 1951 


Findings of Fact and Conclusions of Law 
Findings of Fact 

1. During the months of November, 1950, December, 
1950, January, 1950 and February, 1951, petitioner, Wash¬ 
ington Times-IIerald, Inc., a corporation, was engaged in 
the publication of a newspaper in the District of Co¬ 
lumbia. In the course of such publication, petitioner used 
certain comic strips, which are features which tell stories 
in series of little pictures, and, in addition, certain other 
“features.” 

2. During this period petitioner had a contract with 
King Features Syndicate, Inc., whereby the Syndicate 
agreed to deliver to petitioner, and petitioner agreed to 
accept from the Syndicate for publication in its news¬ 
paper, and for no other purpose, in proof or matrix form, 
24 series of comics for publication daily; 5 series of 
comics for publication on Sundays; and 20 miscellaneous 
features, including series of puzzles and articles. All of 
these elements were designated as “features.” Petitioner 
agreed to pay the Syndicate therefor at the rate of $420 
per week. The contract provided that should any ele¬ 
ments listed therein disappear from the Syndicate’s list, 
the Syndicate would permit the publisher to select a sub¬ 
stitute from its list of available features, and that peti¬ 
tioner had the right to exchange any feature covered 
under the contract for a feature of comparable value 
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'oni the Syndicate’s list of available features. During 
the period involved in this appeal, petitioner paid 
to the Syndicate under this contract, sums totaling 
$4,349.23. 

3. During this period there was also in force a con- 
■act between petitioner and Chicago Tribune-New York 
ews Syndicate, Inc., whereby the Syndicate agreed to 
lrnisli to petitioner in proof or matrix form, and peti- 
oner agreed to accept and regularly publish in its news- 
aper, 13 features at certain prices for each feature 
tated in the contract, ranging from $5 per week to $75 
er week, and totaling $392.50 per week. The contract 
rovided that in the event that the Syndicate should be 
nable to furnish one or more of the features, there 
hould be deducted from the amount which petitioner 
greed to pay, the price fixed for such feature not fur- 
ished, and in such event the Snydicate would endeavor, 
ut should not be obliged, to furnish other matter to 
letitioner in lieu thereof, at prices thereafter to be 
greed upon by the parties. Petitioner, by the contract, 
greed not to use any of the features except for one 
>ublication in its newspaper. During the period involved 
n this appeal, petitioner paid to the Snydicate under this 
ontract, sums totaling $4,125. 

4. If one person was substituted for another as the 
reator of a particular strip, and continued to produce 
t in the same way as the former had done, petitioner 
vould continue to buy the feature, but it was not unusual 
'or it to discontinue the comic in the event of such a 
hange. There had been changes made in the comics and 
ither features specified in this contract, in that some of 
hem had been dropped and others added. 

5. Each of the daily comics consisted of a strip five 
olumns wide and one-eighth of a page in height. Th^ 
Syndicate furnished the petitioner matrices (also known 


BEST COPY AVAILABLE 

from the original bound volume 



as “mats”) containing 6 strips, that is to say one week 
supply, for its daily publications. After their receipt b 
petitioner, the mat containing each day’s strip was sep* 
rated from the others and then subjected to certain pro< 
esses, the end result of which was that it was incorpc 
rated into a metal plate which was used in printing th 
edition of the newspaper in which it was publishet 

9 G. The process of manufacturing matrices 1 fui 

nished petitioner was as follows: 

Drawings of the strips were made on cardboard o 
paper. These were photographed on a film. Then th 
impression of the firm was transferred to a metal plat 
by a photo-engraving process and the plate was then use 
for the preparation of the mat, which is a wood pul 
fiberous form. The material of which a mat containing 
strips was made, was worth about seven cents. If th 
matrices had not been furnished to petitioner, petitione 
could have made them itself from proofs of the pictures 
The cost of making a mat containing G strips would hav 
been about $7.74. 

| 

7. There was no breakdown of the price paid by peti 
tioner for the comics furnished bv King Features Svndi 
cate. The price paid for the comics furnished by th* 
Chicago Tribune-New York News Syndicate ranged fron 
$30 per week, daily and Sunday, to $75 per week, daih 
and Sunday. 

8. Petitioner paid use taxes based upon the amount: 

which it paid to King Features Syndicate and Chicag< 
Tribune-New York News Syndicate during the fou: 
months involved, and also on $1,085.70 paid for feature: 
designated in the testimony as “miscellaneous.” The tvp< 
of features, and the contracts under which these miseel 
laneous payments were made were not shown by tfu 
evidence. ; 


BEST COPY AVAILABLE 


from the original bound volume 





9. Petitioner applied for refund of tlie use taxes paid 
by it for these comics and other features. The applica¬ 
tion was denied on June 1, 1951. On August 28, 1951 
petitioner appealed to this Board from the denial of the 
application, upon the ground that the subject of the tax 
is a professional or personal service transaction which 
involves sales of property as an inconsequential element 
for which no separate charges are made, and is thus 
exempt under Section 201(b)(3) of the District of Co¬ 
lumbia Sales and Use Tax Act, and Section 202(b) of the 
Sales and Use Tax Regulations. 

10 Conclusions of Law 

1. The transactions involved in this appeal were sales 
at retail, within the meaning of Section 201 of the Dis¬ 
trict of Columbia Sales Tax Act, and did not involve 
personal service transactions which involved sales as in¬ 
consequential elements, within the meaning of Section 
201(b)(3) of the Act. 

2. The action of the Assessor in denying petitioner’s 
application for refund should be affirmed. 

Decision will be entered for respondent. 

/s/ Lawrence Koenigsberger 
Lawrence Koenigsberger. 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 
* # • • 

11 Filed Xov 14 1951 

Memorandum 

The contention of the petitioner that the transactions 
involved were personal service transactions cannot be sus¬ 
tained. Petitioner did not contract for the services of 


the persons who created the features contracted for. Such 
contracts were presumably made between the persons cre¬ 
ating the features and the syndicates which dealt with 
petitioner. So far as petitioner and the syndicates were 
concerned, it was a contract under which the petitioner 
acquired the means of reproducing the features and the 
right to publish them. 

The only evidence as to the value of the tangible prop¬ 
erty furnished by the syndicates to the petitioner is in 
regard to the matrices for the daily comics. The prices 
paid to the Chicago Tribune-New York News Syndicate 
for the daily comics ranged from $30 to $75 per week. 
There was no evidence as to the unit prices for the comics 
paid to King Features Syndicate. The cost to the syndi¬ 
cates of the manufacture of these matrices was not shown, 
but it was shown that if petitioner had made them itself, 
a week’s supply of each comic series would have cost 
petitioner about $7.81. This is certainly not an inconse¬ 
quential element compared to the prices per week paid 
for the comics and even if the transactions could be said 
to have been for personal services, the matrices would 
not have been “inconsequential elements” within the 
meaning of Section 202(b) of the Regulations, which pro¬ 
vided that this phrase shall be deemed to include any 
sales of tangible personal property made in connection 
with personal service transactions where the sales pr>ce 
is less than 10% of the amount charged for the services 
rendered in the transaction. 

12 Petitioner cites in support of its contention, 
J. A. Burgess Co. v. Ames, 359 Ill. 437, 149 N.E. 
565: H. G. Adair Printing Co. v. Ames, 364 Ill. 342, 4 
N.E. 2d. 481, and A.B.C. Electrotype Co. v. Ames, 364 
Ill. 360, 4 N.E. 2d. 476. 

In the Burgess case it was held that firms engaged in 
making blue-prints from tracings or drawings furnished 
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by their customers, firms making photostats of documents 
and other material furnished by their customers, and com¬ 
mercial photographers composing arrangements which 
they photographed and licensed for use for advertising 
and other commercial purposes, were not retailers within 
the meaning of the Illinois taxing statutes. 

In the Adair case a like decision was made with regard 
to printers who printed matter delivered to them by their 
customers, in the course of which they used ink and 
paper in the production of the finished product; and in 
A.B.C. Electrotype Co., a similar ruling was made as 
to persons engaged in making electrotypes, stereotypes 
and matrices which were reproductions of type or pat¬ 
terns furnished by customers. 


Respondent cites People ex rel. "Walker Engraving Co. 
v. Graves, 2(58 X.Y. 648, 19S X.E. 539, affirming 27G 
X.Y.S. 674, in which the Court held that a manufacturer 
of photo-engraving which delivered the finished product 
to the person who ordered it, as a piece of copper or 
zinc plate with an etching or photo-engraving upon it, was 
liable for sales tax although the value of the metal was 
not more than 277 of what the customer paid. 


Respondent also cites Anderson v. Xew York, 295 X.Y. 
782, 66 X.E. 2d. 29S, and Pagano v. Xew York, 295 X.Y. 
784, 66 X.E. 2d. 299, in which it was held that a person 
who made photographs and illustrations on order and 
specifications of advertising agencies and others, trans¬ 
ferred title and possession of the photographic prints to 
the customers, and gave a license to use or consume the 
prints, was liable for sales tax. 


13 People ex rel. Foremost Studio v. Graves, 284 
X.Y.S. 906, cited by respondent, related to a per¬ 
son engaged in the business of making designs to be im¬ 
posed on cloth. He made the delineations on paper at the 
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request of customers, and employed designers for that 
purpose. Upon receiving an order for a design of a gen¬ 
eral character, he made several drawings in which he 
attempted to approximate the notion of the customer. 
From this the customer chose one or more. The customer 
then had facsimilies of these designs traced on copper 
rolls which were used for imprinting the figures on the 
cloth. The contention was made that the physical object 
delivered bv the designer was only incidental to the sale 
of an intangible thing, and therefore not subject to the 
sales tax. The court held that the relator was not engaged 
in rendering a personal service, as he employed others t 
provide it, that he was a purveyor of fabric designs and 
was subject to the sales tax. 

Long v. Roberts, 234 Ala. 570, 170 Southern 213, in¬ 
volved the question of the applicability of sales taxes to 
printed and lithographed matter, and bound books of 
record, made under special orders and sold. The court 
repudiated the reasoning of the Illinois court in the Burg¬ 
ess, Adair and A.B.C. Electrotype Co. cases, and followed 
the rule of Walker Engraving Company. (For a full 
understanding of that case, a reading of State Tax Com¬ 
mission v. Hopkins, 234 Ala. 556, 176 Southern 210, is 
helpful.) 

In Bigsby v. Johnson, (Cal.) 99 P. 2d. 268, the court 
discussed the Illinois cases above referred to and held 
that the furnishing by the printer of printing matter, 
mats and composition, constituted a sale of tangible per¬ 
sonal property* within the meaning of the applicable 
statute, which was similar to the District of Columbia 
statute. 

The Board considers the reasoning of the decisions 
other than those of Illinois to be correct, and therefore 
holds the transactions here involved subject to the tax. 
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At the hearing of this appeal, petitioner advanced the 
further contention that the property acquired by 
14 petitioner was resold, and was therefore not a 
retail sale within the meaning of the applicable 
statute (Sec. 201-a). 

The fact that the mats were acquired and employed 
merely in the production of the finished product furnishes 
no basis for this contention. They formed no part of the 
final product and were not accordingly purchased for re¬ 
sale, Bigs by v. Johnson, supra. 

Decision will be for respondent. 

* * * * 

In Filed Nov 14 1951 

Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 14th day of November, 1951, 

ADJUDGED and DETERMINED, That the action of 
the Assessor in denying the application of petitioner, 
Washington Times-Herald, Inc., for refund of use taxes 
for the period November, 1950 through February, 1951, 
herein appealed from, be, and it is, hereby affirmed. 

• * • • 

1G Filed Nov 28 1951 

Motion For Reconsideration 

Petitioner, Washington Times-Herald, Inc., moves the 
Board of Tax Appeals to reconsider the decision in this 
cause filed November 14. 1951. The grounds for this 
motion are as follows: 

1. Petitioner’s purchase of the right to publish comic 
strips and mats upon which these comics are imposed is 
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a professional or personal service transaction involving 
the personal services of either of the comic strip artist 
or of thhe individual who produces the mats. 

2. The findings of fact and conclusions of law contain 
no discussion of or ruling on the contract between Peti¬ 
tioner and Mirror Enterprises Syndicate under which 
agreement Petitioner is furnished mats free of charge. 

3. The findings of fact and conclusions of law contain 
no discussion of or ruling on the contract between Peti¬ 
tioner and XEA Service, Inc. covering the comic strip 
“Kevin the Bold". Mr. Thurston testified that XEA 
Service, Inc. made no delivery of mats in the District of 
Columbia and it follows that under this agreement there 
was no taxable res in the District of Columbia upon which 
to levy a sales or use tax. 

WHEREFORE, Petitioner requests that the Board of 
Tax Appeals reconsider its decision of November 14. 
1951 and render a judgment favorable to Petitioner or 

grant such other relief as may be just in the premises. 

# * # # 

17 Filed Mar 20 1952 

Order 

This proceeding came on to be heard on the motion of 
petitioner for reconsideration, and aPer argument by 
counsel for the parties, and upon consideration of such 
motion, it is, by the Board, this 20th day of March, 1952, 

ORDERED. That the motion for reconsideration filed 
by the petitioner herein, be, and the same is hereby de¬ 
nied. 

• * • • 

IS 


Filed Mar 20 1952 
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Motion for Special Leave to File a Motion for Rehearing 

Or Further Hearing 

Petitioner Washington Times-Herald, Inc. moves the 
Board of Tax Appeals to grant special leave to Petitioner 
to file a motion lor rehearing or further hearing under 
the provisions of Hide 13 of the Rules of Procedure be¬ 
fore the Board of Tax Appeals for the District of Co¬ 
lumbia. and as grounds for this motion states as follows: 

1. Petitioner is now in a position to present evidence 
which will conclusively show that the value of the matrices 
delivered to petitioner by syndicates with whom it has 
contracts is less titan 10 percent of the amount which 
Petitioner pays under the contracts which it has with 
the respective syndicates. Due to the expense and diffi¬ 
cult v of bringing witnesses from other jurisdictions to 
testifv concerning the value of the matrices, these wit¬ 
nesses were unavailable at the time ot the hearing on 
Petitioner's petition for refund. These difficulties have 
been overcome, however, and such witnesses will be avail¬ 
able should the Board grant special leave to file a mo¬ 
tion for rehearing or further hearing. 

2. Equity and justice will be served by granting this 
motion in view of the statement of the Board of Tax 
Appeals that if the petitioner is able to adduce evidence 
showing the value of the matrices is less than 10 percent 
of the contract price, the petitioner is entitled to recover 

the taxes paid. 

19 3. Counsel for the Respondent has admitted in 

a proceeding before the Board that Petitioner’s claim for 
refund for use tax paid on Petitioner’s contract with NEA 
Service. Inc. is a legally valid claim. 

4. The contract which Petitioner has with Mirror Syn¬ 
dicates. Inc. which forms a portion of Petitioner's claim 
for refund expressly states that the matrices will be fur- 
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nished to Petitioner free of charge, which, in the absence 
of evidence to the contrary, indicates that the value of 
the matrices is less than 10 percent of the total contrac¬ 
tual price which the Petitioner was required to pay under 
that contract. 

5. Should the Board of Tax Appeals deny this motion, 
there is the possibility that Petitioner would be faced 
with a plea of res judicata should it attempt to present 
this question to the Board of Tax Appeals in another 
proceeding. 

G. Since it is apparent that subject to the production 
of proper evidence, Petitioner Washington Times-IIerald, 
Inc. is entitled to recover the use taxes which it has paid 
under contracts which it has with comic strip syndicates, 
it is only just and equitable that the Board of Tax Ap¬ 
peals exercise the power it has under its rules to grant 
Petitioner special leave to file a motion for rehearing or 
further hearing. 

WHEREFORE, Petitioner Washington Times-Herald, 
Inc. respectfully moves that the Board of Tax Appeals 
grant special leave to file a petition for rehearing or 
further hearing in the attached form and for such other 
relief as the Board may find just and equitable in the 
premises. 

22 Filed Apr 2 1052 


Order 

This proceeding came on to be heard upon a motion 
for special leave to file a motion for rehearing or further 
hearing, together with the motion for rehearing or fur¬ 
ther hearing filed by the petitioner at the same time; and 
after consideration thereof and of the memoranda in 
support of, and in opposition thereto submittetd by the 


petitioner and respondent, respectively, it is by the 
Board, this 2nd day of April 1952, 

ORDERED, That the motion for special leave to file a 
motion for rehearing or further hearing be, and the same 
is hereby granted. 

AXI) IT IS FURTHER ORDERED, That the motion 
for rehearing or further hearing filed by the petitioner 
be. and the same is hereby granted. 

* * * * 

23 Filed May 21 1952 

Findings of Fact <('• Opinion on Rehearing 

This proceeding was decided by the Honorable Law¬ 
rence Koenigsberger, former Member Sole ot this Board 
on November 14, 1951. The decision entered on that day 
adjudged and determined that the action of the Assessor 
in denying the application of petitioner, Washington 
Times-IIerald, Inc., for refund of use tax for the period 
November, 1950 through February, 1951, herein appealed 
from, should be affirmed. On November 2S, 1951, a motion 
for reconsideration was filed by the petitioner, but before 
such motion could be disposed of by the then Member 
Sole, he died. 

Upon the appointment of the present Member Sole, the 
petitioner's motion for reconsideration was set down for 
hearing, and after consideration of the argument of 
counsel and briefs filed by the parties, the motion for 
reconsideration was on March 20, 1952 denied. There- 
after, to wit, on March 20. 1952 the petitioner filed a 
motion for special leave to file a motion for rehearing, 
under the provisions of Rule 13 of this Board. Special 
leave for that purpose was granted, and a motion for 
rehearing or further hearing was granted by the Board. 
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Additional testimony was introduced by the petitioner at 
the rehearing on April 29, 1952. 

Findings of Fact on Rehearing 

The Board adopts the findings of fact made by the 
former Member Sole on November 14, 1951, except to the 
extent that the following findings of fact are not covered 
thereby or in conflict therewith. 

24 The value and sales price of the matrices (also 
known as “mats”) mentioned and described in 
paragraph 5 of the original findings of fact were less 
than ten per cent of the amount charged for the services 
rendered the petitioner under the contracts mentioned in 
those findings of fact. 

o 


The comic strip features “Polly”, “Mickey Mouse” and 
the feature “Puzzle Page” were among the features sup¬ 
plied by King Feature Syndicate, Inc. The matrices or 
mats pertaining to those features were not used in the 
District of Columbia during the period here involved, but 
were used outside the District of Columbia. The amounts 
paid for them, however, were included in the basis for 
the use taxes here assailed. 


The “Orr-Parrish” cartoon, and the comic strips “Gas¬ 
oline Alley” “Dick Tracy” “Brenda” and “Smiling Jack" 
were among the features supplied by Chicago Tribune- 
New York News Syndicate. In respect to the four comic 
strips (not the Orr-Parrish cartoon) such appeared in 
both the daily and Sunday editions of petitioner’s news¬ 
paper. The matrices for the “Orr-Parrish” cartoon and 
for the four comic strips appearing in the Sunday edition 
were not used in the District of Columbia. The amounts 
for such features were included in the basis for the taxes 
here involved. The value of the comic strips used daily 
and those used for Sunday were equal as to each feature. 
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The comic strip “Kevin the Bold” was supplied by the 
XEA Service Incorporated. The matrix for that feature 
was not used in the District of Columbia, but the amount 
paid therefor was included in the basis for the taxes here 
involved. 


The amounts paid for the features mentioned in the 
three paragraphs immediately proceeding this paragraph 
were as follows: 


KJXG FEATURES 
SYXDICATE, IXC. 


Muntli 

Feature 

Amount 

Dec. 1950 

“Folly” 

$12.66 


“Mickey Mouse” 

12.66 

a 44 

“Puzzle Page” 

15.16 

Feb. 1951 

“Polly” 

50.64 

4« kk 

“Mickey Mouse” 

50.64 

44 44 

“Puzzle Page” 

60.64 
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CHICAGO TRIBUXE- 
XEW YORK NEWS 
SYXDICATE 


Month Feature 


Amount 

Xov. 1950 “Orr-Parrish” Cartoon 

$210.00 

“Gasoline Alley” 

(Sunday) 

520.00 

to “Dick Tracy” 

44 

525.00 

“Brenda” 

44 

2S0.00 

Feb. 1951 “Smiling Jack” 

44 

350.00 

XEA SERVICE 

1X CORPORATED 



Feb. 1951 



“Kevin the Bold” 


100.00 

Total paid for matrices used without 

the District 

of Columbia 


$2,187.40 




f 

! 

> 
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The above sum of $2,1S7.40 paid for matrices used with¬ 
out the District of Columbia was included in the total 
amount of payments upon which the use tax involved 
was based and assessed. 


Opinion 

The former Member Sole found as a matter of law 
that the transactions between the petitioner and the 
companies and syndicates supplying the petitioner with 
syndicated features for publication in its newspaper were 
sales at retail within the meaning of Section 201 of the 
District of Columbia Revenue Act of 1949, and were not 
personal service transactions which involved sales as in¬ 
consequential elements within the meaning of Section 201 
(b)(3) of the Act, and that the action of the Assessor 
in denying the petitioner’s claim for refund should be 
affirmed. 

The Board as now constituted is of the opinion that the 
ruling of the former Member Sole was correct in the 
light of the record and testimonv at the original hearimr. 
Rehearing, however, was accorded the petitioner, at which 
time the petitioner introduced evidence upon which was 
based a finding of fact that the tangible personal prop¬ 
erty, namely, the matrices were of value and sales price 
less than ten per cent of the cost of the respective fea¬ 
ture. While this finding was made the Board does not 
believe that it is determinative of the issue of law here 
present, because the services performed by the syndi¬ 
cates and companies supplying the features were not 
those contemplated by Section 201(b)(3) of tin* 
2(1 Act, in that they were not “professional, insurance 
or personal service transaction.” The Board be¬ 
lieved that, in the event of appeal, the petitioner was en¬ 
titled to have such finding made, notwithstanding it did 
not determine the question prersented. 
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At the rehearing the petitioner introduced evidence 
lacking at the original hearing, namely that showing the 
features, the matrices of which were not used in the Dis¬ 
trict of Columbia and the amounts paid for such features. 
The Board found that such amounts totalled the sum of 
$2,187.40, which was included in the gross amount of 
payments upon which the use taxes here involved were 
based and assessed. The petitioner, therefore, is entitled 
to a refund of $43.77) representing use taxes erroneously 
paid by the petitioner to the District of Columbia. 

Decision will be entered in accordance with this opin¬ 
ion. 

/s/ Jo. V. Morgan 
Jo. V. Morgan, 

Member Sole 

♦ * # * 

27 Filed May 21 1952 


Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 21st day of May, 1952, 

ADJUDGED and DETERMINED, That the use tax 
assessed against the petitioner, Washington Times-Herald, 
Inc., for the months of November and December, 1950 and 
January and February, 1951, should be reduced by $43.75, 
and that said petitioner is entitled to a refund of $43.75. 

• • • • 




TRANSCRIPT OF PROCEEDINGS 


# # # * 


36 Robert E. Thurston 

was called as a witness by counsel for the Petitioner, 
and having been first duly sworn, was examined and 
testified as follows: 


D i reel Ex ami mi tion 

BY MR. MILLER: 

# # * # 

Q Where are you employed? A I am employ- 
37 ed by the Times Herald. 

Q in what capacity? A Chief Accountant. 

* # * * 

50 BY MR. MILLER: 

Q Mr. Thurston, will you please explain what 
a comic mat is? 


* * * • 


THE WITNESS: A comic mat is a wood pulp fibrous 
form on which appears the impression of the art and 
pictures and story that appear in the printed comic page. 
THE BOARD: What is done with that? 

Go ahead. 

THE WITNESS: This? What is done with this? 
THE BOARD: Yes. 

THE WITNESS: This mat is used for the mak- 
51 ing of the cast. 

THE BOARD: What do they do—pour metal 


on that? 

THE WITNESS: Pour metal over this mat. and let 
it harden, which takes the impression from this, and 
makes the cast. 

THE BOARD: Yes. 
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THE WITNESS: The cast, in turn, is then placed 
in the chase, or the form, in which a newspaper is made 
up. From that form, and series of impressions, there is 
made another mat. From that mat is made the plate 
which is in semicurved torm, which goes on the press, and 
which is used for printing the paper. 

TIIE BOARD: The Petition savs something about 


these mats being of asbestos. 

You say this is pulp? 

THE WITNESS: Well, it is a wood pulp, which, 
sometimes they refer to as asbestos, sometimes. 

In other words, it is a cardboard form. 


* # * # 


U3 BY MR. MILLER: 

Q Mr. Thurston, have you ever paid any bills 
received by the Times Herald for mats of the nature in 
which you now hold in your hand? A Yes, 1 have. 

Q Have you paid many of them ? A 1 would say a 
great many of them in a period of fifteen years, yes. 

Q You know how much the mat, itself, is worth? A 
Yes, I do. 

Q And what is the basis for vour knowledge? 
(14 A The basis for our knowledge is that we buy 
these mats: they are shipped to us. We take an 
inventory of them, and they cost us so much money. 


♦ # • # 


THE BOARD: What kind of mats have vou bought? 

What kind of mats, as distinguished from those mats 
purchased under a contract which carries the right to pub¬ 
lish them? 

THE WITNESS: We buy mats, which are the same 
material as this (indicating), except that they do not have 
the impressions of the comics on them. 

In other words, they are the same material, and used 
for the same purpose. 
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THE BOARD: What do you buy them for? 

THE WITNESS: Well, as I explained a while ago, 
in order to prepare the plate that is used on the press for 
the printing of the newspaper, you must make the plate 
from hot, molten metal, so that it will fit that press. 

In order to make that plate, you must have something 
on which is contained the impression that will ultimately 
be printed in the paper, and that impression is on a mat, 
which is used for the purpose of making that plate. 

THE BOARD: You buy blank mats, is that correct? 
THE WITNESS: Yes.* 

* * # # 

66 BY MR. MILLER: 

Q Mr. Thurston, what is the value of a full 
newspaper-size mat? A We pay for these, and I have 
a voucher here with a bill in it that shows we do pay 
twenty-two cents apiece for a full newspaper mat. 

THE BOARD: With nothing on it at all? 

THE WITNESS: With nothing on it at all. 

THE BOARD: Made of the same material as Exhibit 
7 ? 

THE WITNESS: Made of the same material. 

# # * * 

69 BY MR. MILLER: 

Q Why does the Times Herald purchase comic 
mats, or comic strips, Mr. Thurston ? 

# # # * 

70 A Well, they are—we are purchasing the comic 
as a story in picture form. The mat, itself, is 

merely supplied to us as an instrument of getting that 
particular feature to us. 

THE BOARD: In a word, you buy them for publica¬ 
tion ? 

THE WITNESS: That’s right. 

THE BOARD: Not to store the mats? 





THE WITNESS: No, that is for sure. 

As far as the mat, itself, is concerned, it could be sent 
to us in some other way, actually. We wouldn’t have to 
get it on mats. 

# • * * 

TUP] BOARD: How else could you get it? 

THE WITNESS: Well, it could* be supplied to us on 
proof paper, and then we would go through all the proc¬ 
esses and make the mat, ourselves. 

BY MR. MILLER: 

Q Would you explain what exactly is a proof? A A 
proof is merely a—would lie the comic, itself, printed on a 
piece of paper, so that you could read it, just as it would 
appear in a newspaper. 

Q Would a proof bo the same as a photograph? A 
Well, it would. 

71 THE BOARD: Well, it is printed, isn't it? 

THE WITNESS: No, it is printed, instead of 
being on a film, but the picture would be there. 

THE BOARD: Idle same thing would be true, if you 
drew it with a pencil. 

MR. MILLER: Yes. 

# * • • 


C ro.<s Era m ? tia t i on 

* * • • 

7.d P,Y MR. CHEATHAM: 

Q Directing your attention to Petitioner’s Ex¬ 
hibit No. 4, under the heading “DAILY EXCEPT SUN¬ 
DAY COMTCS”, there appears the listing of several 
comic strips, one being “Little Annie Rooney”. 

Do you know how much per mat containing six weekly 
strips, she— 

THE BOARD: Wait a minute. Don’t speak of “her”. 
Speak of “it”. Annie is not a person: Annie is a strip. 
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MR. MILLER: I believe you are doing her a grave 
injustice. 

THE BOARD: So far as 1 am concerned, she has no 
sex. 

• * # * 

SS BY MR. CHEATHAM: 

Q Mr. Thurston, for the months in question, did 
the Times Herald ever receive any statement in the way 
of bill or memorandum setting forth a breakdown bv anv 
of the syndicates in question, showing the difference or 
differencial between the price charged the Times Herald 
for the right to use a mat containing a weekly set of six 
strips, and the price for the mat with the impressions? A 
There is no breakdown showing the amount of money that 
is paid for the right to publish the comic, and the amount 
of money paid for the specific tangible mat, itself, thereby 
representing the total cost to us of that comic. 

Q Would you say that you paid for each mat the 
fixed flat gross price with a complete right to use it in 
one day’s issue or not? That is, each section of 
S9 it in six daily issues. A I don’t believe T quite 
understood you. I didn’t follow your question. 

Q Well, for instance, you pay thirty dollars for the 
Daily “Gumps”—that is, you paid thirty dollars for a 
mat having six daily strips of the Gump family? A 
That’s right. 

♦ # • * 

Q Now that thirty dollars was a flat price, for which 
you received the mat and the right to divide that mat into 
six portions and use one of each of the six portions over 
a period of a week in consecutive daily issues, for each 
of the six days? A Yes. 

• • • • 
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90 Redirect Examination 
BY MR. MILLER: 

Q Mr. Thurston, of what value to the Washington 
Times Herald, Inc., would be Exhibit 7, if you were not 
given the right to publish il? A Exhibit 7 is the— 

Q That is the asbestos, the mat. A Well, that would 
be of no value whatsoever to it, if we did not have the 
right to publish it. 

THE BOARD: Well, everyone knows that. 

* * • • 

THE BOARD: You can argue it. It has some value 
as old wood pulp. 

THE WITNESS: Pardon? 

THE BOARD: It has some value as old wood pulp. 

THE WITNESS: It would be so infinitesimal. 

THE BOARD: I mean, by the ton. 

THE WITNESS: Oh, by the ton, but it would take an 
awful lot of them to make it worth while. 

THE BOARD: Yes. 

* * • • 

91 BY MR. MILLER: 

♦ * * * 

(Whereupon, the reporter read back the pending ques¬ 
tion as follows: “What determines the amount you pay 
under the contract? By that I don’t mean the subject, 
the end result of the negotiations, but do you purchase a 
mat, or do you purchase the creative ability of the 

92 comic strip artist, himself?”) 

THE WITNESS: We actually purchase the cre¬ 
ative ability of the artist of the comic—in other words, his 
ability to produce that comic, the interest that it contains 
to the reader. 

THE BOARD: Well, let us see how accurate that is. 

If a particular artist creates a certain comic character, 
and then that artist gets tired, or dies, or goes to work 
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for somebody else and creates a new character, and some¬ 
body else comes in and continues the invention of that 
character, you continue to buy that strip, if it is of fairly 
good quality, would you not? 

You are not buying a particular artist, are you? You 
are buying a particular feature. 

THE WITNESS: We are buying the feature, and if 
the second artist coming in is able to keep the continuity, 
and produce the comic in the same manner as the first, 
then we would continue, but it isn't unusual for us to 
discontinue a comic in the event of a change of the artist. 

THE HOARD: And you would probably discontinue 
it if the artist was new to his skill? 

THE WITNESS: That’s right. 


THE BOARD: In other words, you are buying the 
feature if it is of a certain quality? 

THE WITNESS: That’s right. We are buying 
93 the feature, which he is able to produce. 

THE BOARD: You are not buving a Rem- 
brandt, are you? 


THE WITNESS: No, we are not buying the artist, 
himself. We are buying his ability to create that comic. 

THE BOARD: Wouldn’t this be more accurate? 

You are buying the service furnished bv the svndicate 
that controls the comic? 

THE WITNESS: That is true, after we have de¬ 
cided that the syndicate is selling the services of an 
artist who is able to create a comic that we want. 

THE BOARD: All right. 


9C> THE BOARD: How are these mats made in 
the first instance? As I understand it, from what 
T know about the business, the artist first makes the 
picture? 

THE WITNESS: Right. 

THE BOARD: Rather larger than life? 


THE WITNESS: Right. 

THE BOARD: What happens then? 

THE WITNESS: The artist draws the picture on art 
hoard or some type of paper, and from there it goes to 
the engraving department—to an engraving department, 
where a photoprint is made of that comic strip. 

97 THE BOARD: On what? 

THE WITNESS: On film. 

Then from there, that film, the impressions on that 
film is transferred to a zinc plate by a photo-engraving 
process. 

That zinc plate is then used for the preparation of the 
mat. 

♦ * • * 

172 Edvard M. Gundy 

was called as a witness by counsel for the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 

• • • • 


T) i reef E.ra m in.ation 

17fi BY MR. MILLER: 

Q Please state your occupation, Mr. Gundy. A 
I am the business manager and general production man¬ 
ager for the King Features Syndicate. 

♦ * # • 

1S9 BY MR. MTLLER: 

O Do you enter into contract with comic strip 
artists and feature writers, Mr. Gundy? A Yes, sir, we 
do. 

• • • • 

THE WITNESS: In a general way, sir, we contract 
with an artist such as George McManus, who produces, 
“Bringing T T p Father,” to deliver to us each week six 
daily strips. which art work is used in the process of 
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making engravings, and supplying our clients with the 
necessary means to reproduce this. 

* # * # 

190 G What does Air. McManus give you? A He 
gives us six daily strips a week. 

Q What is it physically? A Six daily drawings. 

Q Is it drawings or paints? A Drawings, sir—pen 
and ink drawings. 

Q Not colored or anything like that? A No, sir. 

Q And from these you make this engraving? A 
That's right, sir. 

* * * • 


Pet. Ex. 4 

AGREEMENT, made this ISth day of May, 1943, in 
the City of New York, between KING FEATURES 
SYNDICATE, INC 1 ., (hereinafter called ‘*Syndicate”), 
party of the lirst part, and THE WASHINGTON T1MES- 
IIERALD, (hereinafter called “Publisher'’), owner and 
publisher of the newspaper mentioned below, published in 
the City of Washington, District of Columbia, party of 
the second part: 

Wiluessefh 


FIRST: The Syndicate hereby agrees to deliver to the 
Publisher, and the Publisher agrees to accept from the 
Syndicate, in proof or matrix form— 

* # * * 

each for one publication by the Publisher in “Around the 
Clock*’ editions of the newspaper known as Washington 
Times-Herald and for no other use or purpose for the 
term of five (5) years beginning on the first day of Janu¬ 
ary, 1944: and shall thereafter renew itself at the rate 
last in force for like periods unless either party sends the 
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other by registered mail, on or before the July 
216 first preceding the expiration date of the original 
term or any renewal term, notice of intention to 
terminate this agreement. 

SECOND: The Publisher agrees to pay for the afore¬ 
mentioned service, to the Syndicate, at the latter’s princi¬ 
pal place of business, throughout the life of this agree¬ 
ment, at the rate of: Four Hundred Twenty dollars 
($420.00) per week in advance and postage, payable week¬ 
ly; that upon default in any payment, the Syndicate may, 
upon failure of the Publisher to make such payments 
within six (6) days from the date of notice thereof sent 
to the Publisher by the Syndicate by regis'ered mail, ter¬ 
minate this agreement and furnish no further service to 
the Publisher; but such termination shall not relieve the 
Publisher from any liability hereunder. The failure of 
the Syndicate to insist upon prompt payment, as in the 
aforesaid, shall not be construed as a waiver or relin¬ 
quishment for the future of the foregoing covenant on 
the part of the Publisher to be kept and performed. 

THIRD: As a condition hereof the Publisher agrees 
that all publications hereby allowed shall have duly af¬ 
fixed thereto notice of copyright as prescribed by law and 
the Publisher further agrees to carry upon such publica¬ 
tions such copyright notice and Syndicate credit line as 
the Svndicate mav from time to time designate. The 
Publisher will not publish or cause to be published in 
advance of release dates as fixed by the Syndicate any 
of the matter hereinabove described: and the Publisher 
agrees to deliver to the Syndicate, free of charge, at least 
one copy of the “Around the Clock” issue of the Wash¬ 
ington Times-TTerald: that it will not permit any person, 
firm or corporation to publish, or otherwise use. any of 
the matter hereinabove described, without obtaining in 
each instance the written consent of the Syndicate. 
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FOURTH: The Syndicate shall not he liable for fail¬ 
ure to furnish any or all of the matter hereinabove de¬ 
scribed, if such failure be due to strikes, lire, floods, de¬ 
lay in or failure of postal service, omission, neglect or 
refusal on the part of the writers or artists to deliver 
copy, drawings or cartoons, or to any other cause or 
causes beyond the Syndicate's control. It is hereby fur¬ 
ther agreed that Syndicate shall in no event be liable to 
the Publisher, or to those claiming under or from the 
Publisher, for any loss, liability, damage or expense which 
the Publisher may incur, sustain, pay or be compelled to 
pay by reason of (a) the copying for publication or (b) 
the publication or sale or any matter or material fur¬ 
nished or delivered hereunder to the Publisher by the 
Syndicate. Should any elements listed in this contract 
disappear from the Syndicate's list, the Syndicate agrees 
to permit the Publisher to select a substitute from its 
list of available features, provided the cost of such sub¬ 
stitute shall not exceed the amount agreed to be paid 
for the feature replaced, in which event the Publisher 
shall pay the amount of such excess. Tn the event said 
substitution is not made by the Publisher the Syndicate 
agrees to give the Publisher a reduction in the exact- 
amount allocated to such feature in the schedule of allo¬ 
cations included in this agreement. 

FIFTH: The Syndicate agrees to permit the Pub¬ 
lisher to exchange any feature covered under this con¬ 
tract for a feature of comparable value from the Syndi¬ 
cate’s list of available features. 

STXTIT: The Syndicate agrees to grant the Publisher 
exclusive territorial rights on the features specified herein 
in the District of Columbia and within a radius of sixtv 
miles from Washington, T). C. into the State of Virginia. 
T t is understood and agreed that any sales made by the 
Syndicate within this territory as of the date of this con¬ 
tract are not to be affected. 



SEVENTH: The Syndicate agrees to give the 
217 Publisher first opportunity to purchase any new 
feature developed by it, and the Publisher agrees 
to give the Syndicate either its declination or acceptance 
within forty-eight (4^) hours after the first offering of 
any new feature. Tn the event the Syndicate has received 
no response, within the forty-eight (48) hours, it becomes 
the privilege of the Syndicate to offer this feature else¬ 
where in the territory, including Washington, D. C. 

EIGHTH: The Publisher covenants and agrees that it 
will not give or sell to any person, firm or corporation, 
any of the aforesaid articles, pictures, comics or features 
or anvthing that mav be furnished to it bv the Svndieate, 
as hereinbefore provided, without the consent in writing 
first obtained by the Publisher from the Syndicate, and 
the Publisher further covenants and agrees that the termi¬ 
nation of this contract shall end and terminate all rights 
of publication or of other use of all articles, pictures, 
comics or features delivered hereunder. 

NINTH: Each of the foregoing stipulations and cove¬ 
nants on the part of the Publisher to be kept, observed 
and/or performed is of the essence of this agreement. 

TENTH: Tf, during the term of this contract, the 
ownership of the aforesaid newspaper be changed, either 
by way of sale or otherwise, then this contract and the 
rights hereunder may be assigned to the purchaser or 
purchasers or transferee or transferees thereof, provided 
the Publisher’s assignee or successor in interest agrees to 
assume performance of all the terms and conditions con¬ 
tained herein. 

ELEVENTH: All notices to be given hereunder shall 
be in writing and sent by registered mail to the King 
Features Syndicate, Inc., 235 East 45th Street, New York 
City, New York, and to the Washington Times-Herald, 
1317 H Street, N. W„ Washington, H. C. Such addresses 


33 A 


may bo changed by either party giving to the other notice 
of such change by registered mail sent to the above ad¬ 
dress, whereupon such changed address shall be substi¬ 
tuted for the one above indicated. 

TWELFTH: The entire agreement of the parties is 
hereinabove set forth. This contract supersedes all pre¬ 
vious agreements between the parties hereto appertaining 
to the materials mentioned herein. 

KTNG FEATURES SYNDICATE, INC., 
By /s/ Illegible 

THE WASHINGTON TIMES-HERALD, 
By /s/ Eleanor Medell Patterson 

Witness: 

Illegible signature 

Witness: 

Roy M. Carter 
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AGREEMENT 

Agreement executed at Los Angeles, Calif, this 30th 
day of November 1949 between MIRROR ENTER¬ 
PRISES SYNDICATE, hereafter called the “Syndicate”, 
and Washington Times Herald Inc., Washington, D. C. 
hereafter called the “Publisher”. 

1. The Syndicate hereby grants the Publisher the one¬ 
time publication rights in The Washington Times-Herald, 
a daily newspaper published at Washington, D. C. on 
HOPALONG CASSIDY a comic strip supplied for pub¬ 
lication six (6) times per week. 

2. The agreed rate for these rights shall be Thirty 
five dollars ($35) per week. Syndicate will supply Pub¬ 
lisher with five-column mats free of charge. 




3. This agreement shall come into effect January 4, 
1950 and shall continue for a period of one year. It will 
be renewed for further periods of one year unless either 
party notifies the other by registered letter at least sixty 
days before the beginning of any of the said renewal 
periods, of its intention to terminate this agreement, in 
which event the agreement shall terminate at the begin¬ 
ning of the renewal period which would otherwise have 
begun thereafter. This agreement shall be binding on 
heirs, successors and assigns of both parties, if any. 

4. The Publisher agrees to pay the fee set forth in 
paragraph 2 (two) above to the Syndicate at its office 
in Los Angeles, payable monthly. Publisher also agrees 
to pay the Syndicate in full for costs of transmission and/ 
or delivery. 

5. If it should become necessary to discontinue or in¬ 
terrupt the furnishing of the service covered by this 
agreement, no obligation or liability shall attach to either 
party for such discontinuation or interruption. 

6. The Publisher shall not furnish or permit to be fur¬ 
nished to any other person the service covered by this 
agreement and shall use such service onlv in the above 
named publication. Publisher agrees to respect all release 
dates and pledges on advance material and to carry such 
copyright or credit lines as shall be designated by the 
Syndicate. 

7. The Syndicate undertakes not to offer nor to sell 
the feature covered by this Agreement to any other pub¬ 
lication in the city of Washington, D. C. 

8. The Syndicate also undertakes to sell to the Pub¬ 
lisher the Sunday strip of Hopalong Cassidy, as, if and 
when such Sunday strip is available. The fee for such 
Sunday strip shall be fiftten dollars ($15) per week and 
all other terms and conditions of this contract shall apply. 
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THE TIMES HERALD, INC. 
WASHINGTON, D. C. 

Memorandum of agreement entered into between CHI¬ 
CAGO TRIBUNE-NEW YORK NEWS SYNDICATE, 
INC., a Delaware corporation, hereinafter called the 
“PUBLISHER” and the undersigned corporation, firm or 
individual hereinafter called the “SUBSCRIBER,” pub¬ 
lisher of the Times-Herald, hereinafter called the “news¬ 
paper.” 

WITNESSETH: For and in consideration of the sum 
of $1.00 by each of the parties hereto to the other in hand 
paid, receipt whereof is acknowledged, each of the parties 
hereto covenants and agrees with the other as follows: 

FIRST: The PUBLISHER will furnish f. o. b. each 
week to the SUBSCRIBER in proof or matrix form, and 
the SUBSCRIBER will accept and regularly publish in its 
said newspaper the following newspaper features, viz.: 
AS SHOWN ON ATTACHED SHEET at $ per week: 
for the term of three years beginning on the 1st day of 
July, 1949, and thereafter until either party has given to 
the other ninety (90) days’ notice in writing of its 
election to terminate this contract; said notice may be 
given ninety days prior to the end of the above described 
term, or at any time thereafter, but shall not effect a ter¬ 
mination of the contract until the expiration of ninety 
days after the giving of said notice. In the event that, 
for any reason, the PUBLISHER shall be unable to fur¬ 
nish to the SUBSCRIBER one or more of the above de¬ 
scribed features, there shall be deducted from the amount 
which the SUBSCRIBER herein agrees to pay to the 
PUBLISHER, the amount hereinabove set opposite the 
above description of such feature or features not fur- 
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nished, respectively, for each week that the said PUB¬ 
LISHER shall fail to furnish said feature or features, 
respectively, and in such event the PUBLISHER shall 
endeavor, but shall not be obliged, to furnish other matter 
to the SUBSCRIBER, in place of such feature or fea¬ 
tures as it is unable to furnish, at a price or prices here¬ 
inafter to be agreed upon by the parties hereto. If, how¬ 
ever, an amount is not hereinabove set opposite each of 
the above described features, then it is understood and 
agreed that, in the event the PUBLISHER shall be un¬ 
able to furnish to the SUBSCRIBER one or more of the 
above described features, there shall be deducted from the 
amount which the SUBSCRIBER herein agrees to pay to 
the PUBLISHER a reasonable sum representing the pro¬ 
portionate value of such feature or features not furnished, 
respectively, for each week that the said PUBLISHER 
shall fail to furnish said feature or features, respectively. 

SECOND: The SUBSCRIBER shall pay the PUB¬ 
LISHER for the aforesaid service throughout the term of 
this agreement at the weekly rate or sum of as per at¬ 
tached sheet dollars ($.), all sums accruing in any 

one month to be due and payable on or before the 10th 
of the month following. In the event that the SUB¬ 
SCRIBER shall fail to make any monthly payment as 
hereinabove provided, the PUBLISHER may suspend all 
deliveries of the above described features to the SUB¬ 
SCRIBER until such time as said payment is made, and 
such suspension shall not constitute a breach of this con¬ 
tract on the part of the PUBLISHER. 

THIRD: The SUBSCRIBER will not use, or cause or 
allow to be used, any feature or features furnished to it 
hereunder, except for one publication of each item thereof 
in its said newspaper, nor will it give or sell to any per¬ 
son, firm or corporation any of the matter furnished to it 
by the PUBLISHER hereunder, or any rights of any 
nature therein, without first obtaining in each instance the 
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written consent of the PUBLISHER. The termination of 
this agreement shall end and terminate all the SUB¬ 
SCRIBER’S rights to any use whatsoever of any and all 
matter delivered to it hereunder. 

FOURTH: The SUBSCRIBER further agrees that it 
will cause to be printed in connection with all of the copy¬ 
righted or trade-marked matter published by it under this 
agreement, a copyright and trade-mark notice in the form 
required by the statute, giving the name of the j^erson or 
corporation in whose name the copyright of such matter 
has been obtained. 

FIFTH: The SUBSCRIBER covenants and agrees 
that it will not publish, or cause or allow to be published, 
any of the aforesaid matter in advance of the respective 
release dates therefor set by the PUBLISHER. 

SIXTH: If the SUBSCRIBER fails to keep any of 
the agreements herein contained by said SUBSCRIBER 
to be kept, or if the SUBSCRIBER becomes insolvent, 
makes an assignment for the benefit of creditors, is ad¬ 
judged a bankrupt, or a receiver of the property or busi¬ 
ness of the SLiBSCRIBER is appointed, the PUBLISHER 
may suspend all deliveries of the above described fea¬ 
tures hereunder and may terminate this contract. 

SEVENTH: No assignment of this contract, or of any 
rights hereunder, by operation of law or otherwise, shall 
be valid unless the PUBLISHER shall expressly consent 
in writing to such assignment. 

EIGHTH: This agreement shall not be binding until it 
shall have been accepted at Chicago, Illinois, or New York 
City, New York, by the PUBLISHER by its President, 
Vice President, Secretary, Assistant Secretary, Treasurer, 
Assistant Treasurer, Manager or Assistant Manager, and 
such acceptance shall have been noted hereon. 

NINTH: The printed and written provisions hereof 
constitute the whole agreement between the parties hereto 



and no oral modification thereof or additions thereto shall 
be binding upon said parties. 

IN WITNESS WHEREOF the parties hereto have 
caused this instrument to be duly executed this 12th day 
of July 1949. 

CHICAGO TRIBUNE-NEW YORK 
SYNDICATE, INC. (Publisher) 

By /s/ M. Slott 

Title: Manager 

TIMES-HERALD, INC. (Subscriber) 
By /s/ William C. Shelton 

Title: General Manager 

ACCEPTED Chicago, Illinois 

New York City, N. Y. July 12 1949 
CHICAGO TRIBUNE-NEW YORK 
NEWS SYNDICATE, INC. 

By /s/ M. Slott 

Title: Manager 
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QUESTIONS PRESENTED 

In the view of counsel for respondent the questions pre¬ 
sented are: 

1. Whether the use of tangible personal property, con¬ 
sisting of matrices (mats) containing comic strips, which 
are used in the printing of petitioner's newspapers, is tax¬ 
able on the sales prices of the mats as a “retail sale” as 
defined in the statute involved, or “exempt” as a “per¬ 
sonal service” transaction. 


2. Whether purchases of tangible personal property used 
in the printing of petitioner's newspapers are exempt from 
the District of Columbia use tax when such property is not 
incorporated as a material or part of such newspapers. 

Questions “C” and “D” stated by petitioner are not 
properly before the Court because they were not raised in 
the Court below. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 11491 


Washington Timks-IIkrald, Inc., Petitioner, 


v. 

District of Columbia, Respondent . 


ON PETITION FOR REVIEW OF DECISIONS OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 


JURISDICTIONAL STATEMENT 

The decision of the Board of Tax Appeals for the District 
of Columbia (now the District of Columbia Tax Court) was 
filed November 14, 1931 (App. 12). A motion for recon¬ 
sideration was filed November 28, 1951, and denied March 
20, 1952 (App. 12, 13). On March 26, 1952, a motion for 
special leave to file a motion for rehearing or further hear¬ 
ing was filed and granted April 2, 1932 (App. 13-15). 
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No motion to vacate or revise the Board's decision pur¬ 
suant to its Rule 13(c)’ was filed. 

The Board’s first decision, filed November 14, 1951 (App. 
12), affirmed the action of the Assessor in denying peti¬ 
tioner’s claim for refund of use taxes which amounted to 
$454.01 for the tax periods involved (App. 4). The Board's 
second decision, filed May 21, 1952 (App. 20) reduced the 
taxes assessed and authorized a refund of $43.75. The 
amount refunded was based upon a showing on rehearing 
that some of the tangible personal property was not used in 
the District (App. 20). 

The petition for review herein was filed June 18, 1952 
(Pet. Br., p. 1). 

This Court is authorized to review a decision of the Board 
of Tax Appeals with respect to Use Taxes, if a petition for 
such review is filed within 30 days after the decision is ren¬ 
dered, under the provisions of Secs. 141(a) and 223 of the 
District of Columbia Revenue Act of 1949, (53 Stat. 112, 120, 
128, c. 14G (Secs. 47-261S and 47-2713, D. C. Code 1951), and 
Sec. 4 of Title IX of the District of Columbia Revenue Act 
of 1937, as added by the Act of May 1(5, 1938, 52 Stat. 307, 
c. 222 (Sec. 47-2404,'D. C. Code 1951). 

COUNTER-STATEMENT OF THE CASE 

This case involves the question whether petitioner is liable 
for District of Columbia “use” taxes on the use of certain 
tangible personal property incident to the preparation of its 
newspaper in the District for publication (App. 5-7). Inas¬ 
much as the findings of fact of the Board of Tax Appeals 
have not been attacked as “clearly erroneous” such find¬ 
ings must be taken as correct. District of Columbia v. Pace . 
320 U. S. 698, Connecticut Avenue Cafe v. District of Co- 

1 Par. 13-S14, DCCT (District of Columbia Tax Reports, published by 
Commerce Clearing House. Inc.), the material part of which provides: “(c) 

* * * no motion to vacate or revise a decision may be filed after the deci¬ 
sion has become final as provided by section 4(c) of the District of Columbia 
Revenue Act of 1937 (D. C. Code 1940. sec. 47-2404-c), nor. except by special 
leave, more than 15 days after the decision has been entered.” 
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lumbiu. S3 U. S. App. I). C. 272, 1G9 F. 2d 304. Petitioner’s 
references to selected portions of the evidence in making 
part of its statement of the case, rather than basing the 
statement upon the findings of fact, is therefore improper 
and consequently does not present a clear and concise pic¬ 
ture of the case. Respondent, accordingly, relies upon the 
findings of fact of the Hoard of Tax Appeals. 

Briefly, the petitioner had contracts with certain syn¬ 
dicates. Under these contracts the svndicates agreed to 


furnish and petitioner agreed to accept various comic strips 
called “matrices” (also known as “mats”) at specified 
prices. (App. 5, G; Findings 2-4.) After their receipt by 
petitioner, the mat containing each day’s strip was sepa¬ 
rated from the others and then subjected to certain proces¬ 
ses, the end result of which was that it was incorporated 
into a metal plate, which plate was used in printing the edi¬ 
tion of the newspaper in which it, the comic strip, was 
published (App. 6, 7; Finding o). 

The aforesaid comic strips were manufactured, prior to 
receipt by petitioner, as follows: Drawings of the strips 
were made on cardboard or paper. These were then photo¬ 
graphed on a film. Then the impression of the film was 
transferred to a metal plate by a photo-engraving process 
and the plate was then used for the preparation of the mat, 
which is a wood pulp fiberous form. (App. 7: Finding G.) 
Petitioner did not contract for the services of the persons 
who created and manufactured these mats (App. 8, 9; 
Board’s Memorandum). These mats containing the comic 
strips were limited for use in the publication of petitioner’s 
newspaper (App. 5, 6; Findings 2, 3). 

Petitioner's claim for refund of the taxes involved was 


denied by the Assessor (App. 8; Finding 9). Petitioner's 
>ole contention in its petition filed with the Board of 
Tax Appeals was that the purchases involved were “per¬ 
sonal service” transactions which involved sales of prop¬ 
erty as an inconsequential element for which no separate 
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charges were made and were thus exempt under Sec. 201(b) 
(3) of the District of Columbia Use Tax Act and Sec. 202(b) 
of the Regulations (App. 2, 3, 8). This contention was not 
sustained by either the former member sole of the Board 
of Tax Appeals, or by the present Judge of the District of 
Columbia Tax Court who reheard the case, because the 
petitioner did not contract for the services of the persons 
who manufactured the comic strips (App. 8, 9, 19). 


STATUTES INVOLVED 

In addition to the statutory provisions quoted in peti¬ 
tioner's brief (pp. 5, 6) which are deemed applicable by 
petitioner, the following provisions of the District of Co¬ 
lumbia Use Tax Act, 63 Stat. 124, c. 146 (Title 47, Chap. 27, 
D. C. Code 1951), are involved: 

(1) The following portions of Sec. 201 of the Act which 
defines “Retail sale”, “sale at retail”, and “sold at retail”: 


“Section 201. (a) * * * For the purpose of the 
tax imposed by this title, these terms shall include, 
but shall not be limited to, the following: 

(1) Any production, fabrication, or printing of 
tangible personal property on special order for a 
consideration.” (Sec. 47-2701, D. C. Code 1951.) 

(2) Sections 202, 205, 206, 212 and 215 of the Use Tax 
Act: 


“Sec. 202. ‘Purchase’ and ‘purchased’ shall 
mean and include— 

“(a) any transfer, either conditionally or abso¬ 
lutely, of title or possession or both of the tan¬ 
gible personal property sold at retail; 

“(b) any acquisition of a license or other au¬ 
thority to use, store, or consume, the tangible per¬ 
sonal property sold at retail; 

“(c) anv sale of services sold at retail.” (Sec. 
47-2701-2, *1). C. Code 1951.) 
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4 ‘ Sec. 203. ‘ Store ’ and 4 storage ’ mean any keep¬ 
ing or the retention of possession in the District 
for any purpose of tangible personal property pur¬ 
chased at retail sale.” (Sec. 47-2701-5, 1). C. Code 
1051.) 

“Sec. 206. ‘Use' means the exercise by any per¬ 
son within the District of any right or power over 
tangible personal property and services sold at re¬ 
tail, whether purchased within or without the Dis¬ 
trict bv a purchaser from a vendor.” (Sec. 47- 
2701-6,* I). C. Code 1951.) 

“Sec. 212. Beginning on and after the first day 
of the first month succeeding the sixtieth day after 
the approval of this Act, there is hereby imposed 
and there shall be paid by every vendor engaging 
in business in the District and by every purchaser 
a tax on the use, storage, or consumption of any 
tangible personal property and services sold or 
purchased at retail sale. The tax hereby imposed 
shall be at the rate of 2 per centum of the sales 
price of the tangible personal property or services 
rendered or sold.” (Sec. 47-2 f 02,1). C. ("ode 1951.) 

“Sec. 215. If a purchaser has not reimbursed for 
the tax such vendors or retailers as are required or 
authorized to pay the tax, as the case may be, such 
purchaser shall file a return as hereinafter provid¬ 
ed and pay to the Collector 2 per centum of the 
total sales prices of property and services pur¬ 
chased at retail sale.” (Sec. 47-2705, 1). C. Code 
1951.) 


(3) The definition of “sales price” in Sec. 116 of the Dis¬ 
trict of Columbia Sales Tax Act, 63 Stat. 112, c. 146 (Sec. 
47-2601-16, D. C. Code 1951), which is incorporated in and 
made applicable to the District of Columbia Use Tax Act 
under Sec. 210 of the latter Act (Sec. 47-2701-10, D. C. Code 
1951) : 


“Sec. 116. (a) ‘Sales price’ means the total 

amount paid by a purchaser to a vendor as con¬ 
sideration for a retail sale, valued in money. 
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whether paid in money or otherwise, without any 
deduction on account of any of the following: 

“(1) The cost of the property sold. 

“(2) The cost of materials used, labor or serv¬ 
ice cost, interest charged, losses, or any other ex¬ 
penses. 

“ (3) The cost of transportation of the property 
prior to its sale at retail. The total amount of the 
sales price includes all of the following: a. Any 
services that are a part of the sale. b. Any 
amount for which credit is given to the purchaser 
by the vendor. 

“ (b) The term ‘sales price" does not include any 
of the following: 

“ (1) ("ash discounts allowed and taken on sales. 

“ (2) The amount charged for property returned 
by purchasers to vendors upon rescission of con¬ 
tracts of sale when the entire amounts charged 
therefor are refunded either in cash or credit, and 
when the property is returned within ninety days 
from the date of sale. 

“(3) The amount charged for labor or services 
rendered in installing or applying the property 
sold. 

‘‘(4) The amount of reimbursement of tax paid 
by the purchaser to the vendor under this title. 

“(b) Transportation charges separately stated, 
if the transportation occurs after the sale of the 
property is made." 

SUMMARY OF ARGUMENT 

Under the applicable statutory definitions the purchase and use 
of comic-strip mats, which were used in the printing of petition¬ 
er's newspapers, made petitioner liable for use taxes on the sales 
prices of such mats, which were tangible personal property. The 
contracts for purchase of the mats were not “personal service” 
transactions which involved sales of property as an incon¬ 
sequential element and petitioner was not exempt from the tax on 
that basis. The contracts for the services of the persons who 
created the comic-strip features were presumably made between 
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those persons and the syndicates—not between those persons and 
the petitioner. 

The tangible personal property here involved was not incor¬ 
porated as a material or part of petitioner’s newspapers and, there¬ 
fore, under a recent decision of this Court, petitioner is not exempt 
from the use tax on that basis. 

The decision of the District of Columbia Tax Court was cor¬ 
rect and should be affirmed. 

ARGUMENT 

I 

The transactions involved were taxable. 

Section 212 of the District of Columbia Use Tax Act, 
supra, imposes a tax “on the use, storage, or consumption 
of any tangible personal property and services * * # pur¬ 
chased at retail sale’’ at the rate of 2 per centum of the 
“sales price” thereof. Section 201(a) of the Act defines 
retail sale as including “all sales of tangible personal prop¬ 
erty to any person for any purpose other than those in 
which the purpose of the purchaser is to resell the property 
so transferred in the form in which the same is, or is to be, 
received by him, or to use or incorporate the property so 
transferred as a material or part of other tangible per¬ 
sonal property to be produced for sale by manufacturing, 
assembling, processing, or refining.” The definition speci¬ 
fically includes “Any production, fabrication, or printing of 
tangible personal property on special order for a consid¬ 
eration” and excludes, in Section 201(b), “Professional, 
insurance, or personal service transactions which involve 
sales as inconsequential elements for which no separate 
charges are made.” The word purchased is defined in Sec¬ 
tion 202 to mean and include “any transfer, either condi¬ 
tionally or absolutely, of title or possession or both of the 
tangible personal property sold at retail”, “any acquisition 
of a license or other authority to use, store, or consume, 
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the tangible personal property sold at retail”, and “any 
sale of services sold at retail.” The word use is defined, 
in Section 206, to mean “the exercise by any person within 
the District of any right or power over tangible personal 
property and services sold at retail, whether purchased 
within or without the District”; and the term sales price 
is defined, in Section 116 of the District of Columbia Sales 
Tax Act, supra, to mean the total amount paid by a pur¬ 
chaser as consideration for a retail sale without any deduc¬ 
tion on account of the “cost of materials used, labor or serv¬ 
ice cost, * * * or any other expenses”. The term “sales 
price”, as defined, specifically includes all of “Any services 
that are a part of the sale.” 

In this case the petitioner, under its agreements with the 
syndicates, purchased certain comic-strip mats, consisting 
of wood-pulp fiberous forms, at specified prices (App. 5, 6). 
These mats were tangible personal property. Petitioner 
used the mats to print its newspapers in the District of Co¬ 
lumbia (App. 6, 7, Finding 5). The mats were not incor¬ 
porated into the newspapers (App. 12). 

Applying the comprehensive statutory provisions re¬ 
ferred to above to these facts there can be no doubt that 
petitioner’s purchase and use of the tangible personal prop¬ 
erty involved resulted in taxable sales at retail, as defined 
in the statute, and petitioner was liable for the use taxes 
assessed at the rate of 2 per centum of the sales prices 
thereof. Of course, if petitioner received any of the mats 
“free of charge”, as it suggests is possible (Pet. Br., p. 20, 
21), there would be no tax because there would be no “sales 
price”. 

Petitioner’s sole contention in its petition filed with the 
Board of Tax Appeals was that the purchases involved 
were “personal service” transactions which involved sales 
of property as an “inconsequential element” and were thus 
exempt from the tax under Sec. 201(b)(3) of the Use Tax 
Act and Sec. 202(b) of the Regulations. This contention 
was not sustained by either the former member sole of the 






Board of Tax Appeals, or by the present Judge of the Dis¬ 
trict of Columbia Tax Court who reheard the case (App. 
8, 9, 19). Of course, the fundamental reason for denying 
the exemption claimed was because the contracts here in¬ 
volved were not between the petitioner and the cartoonists 
and others who created the features which were made into 
the mats sold; they were between petitioner and the syndi¬ 
cates for the purchase of the mats and the authority to use 
them in the printing and publication of petitioner’s news¬ 
paper. As the Member Sole of the Board of Tax Appeals 
so aptly pointed out, the contracts for the services of the 
persons who created the features “were presumably made 
between the persons creating the features and the syndi¬ 
cates which dealt with petitioner.” (App. 9.) 

Petitioner’s contention on this point is summed up in one 
sentence of its brief wherein it is stated (p. 10): “The Syn¬ 
dicates, under the contracts involved, provide petitioner the 
services of the artists who create the comic strips.” Such 
contention is clearly untenable. There is no privity of con¬ 
tract between the petitioner and the cartoonists and others 
who created the aforesaid features; no relationship of mas¬ 
ter and servant or principal and agent existed between peti¬ 
tioner and those persons, and petitioner had no authority 
whatsoever over them. The principal case relied upon by 
petitioner, which petitioner states is “dispositive of the 
present issue” (Pet. Br., p. 11), shows the error of peti¬ 
tioner’s theory. That case (Associated Newspapers v. 
Phillips, CA-2, 1923, 294 Fed. 845) was a “master and ser¬ 
vant” case and involved an agreement of employment be¬ 
tween the plaintiff and the defendant. The agreement pro¬ 
vided that the defendant furnish to the plaintiff six news¬ 
paper articles per week for a definite term, which articles, 
from their nature, were to be written by the defendant from 
dav to dav. What the defendant did was to take the news 
of the day and make fun of it in a way that appealed to the 
reader’s sense of humor. The Court pointed out that, in the 




10 


nature of things, it was not possible for the kind of articles 
defendant wrote to be prepared in advance, thus disposing 
of any notion that the articles written were similar to 
articles prepared in advance and sold, such as short stories 
are written and sold to publishers. 

Further, petitioner's argument that the syndicates pro¬ 
vide petitioner the services of the artists who create the 
comic strips is like saying that merchants who sell books, 
newspapers, radios, clothing, machinery, etc., provide the 
customers who buy them the services of the persons who 
created the items manufactured. Any thought that the 
statute involved could be thus irrationally construed to 
grant an exemption not conferred by the statute is refuted 
by the carefully worded definitions of critical words re¬ 
ferred to in the first paragraph of this argument. Exemp¬ 
tions from taxation are never presumed; statutory provi¬ 
sions with respect thereto must be strictly construed. He¬ 
brew Home for the Aged v. District of Columbia. 79 Y. S. 
App. I). (’. 64, 142 F. 2d 573; Combined Congregations of the 
District of Columbia v. Dent, 78 U. S. App. I). C. 254, 140 F. 
2d 9. A claim to exemption from taxation must be clearly 
established by proof of facts essential to bring the claimant 
within the exemption provision. Ham Evangelistic Asso- 
ciation v. Matthews. 300 Ky. 402, 189 S. W. 2d 524 (1945). 
In this case the facts as found by the Court below clearly 
show that the exemption provision is not applicable to the 
petitioner's transactions with the syndicates. 

None of the remaining authorities relied upon by peti¬ 
tioner in Point A of its argument is applicable or in point. 
Five of the cases * involved questions whether contracts for 
printing various items, photostating, blueprinting, and mak¬ 
ing electrotypes, stereotypes and matrices for customers 


-Beck it Pauli Lith. Co. v. Colorado Milling ti* El. Co. (CA-S. 1S92), 52 
Fed. 700: A. B. C. Electrotype Co. v. Ames. 364 Ill. 360. 4 X. E. 2d 476; J. A. 
Burgess ('o. v. Ames, 359 Ill. 427, 194 X. E. 565; Washington Printing A' 
Binding Co. v. State, 192 Wash. 448. 73 P. 2d 1326; and //. G. Adair Printing 
Co. v. Amts. 36-1 III. 342. 4 X. E. 2d 481. 
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wore contracts of sale or of service. Four of those cases 
follow what is known as the Illinois rule holding such con¬ 
tracts to be contracts for service and not of sale. All of the 
Illinois cases were decided by the same Justice. The rule 
was adopted in the case of J. A. Burgess Co. v. Ames, supra. 
The taxpayers were engaged in the businesses of blueprint¬ 
ing, photostating and commercial photography. The ques¬ 
tion was whether they were persons engaged in the business 
of selling tangible personal property at retail within the 
meaning of and as defined in the Illinois Retailers’ Occupa¬ 
tion Tax Act. The parties discussed in their briefs the 
English, New York and Massachusetts rules in regard to 
sales. The Court rejected all, stating: 

“ * * * In our opinion it is unnecessary to dis¬ 
cuss these various rules. Our Retailers’ Occupa¬ 
tion Tax Act contains its own definition of a sale, 
and thus renders a consideration of these cases in¬ 
appropriate.” 

So in the statute involved the statutory definitions must 
control. Sec. 201(a) of the District of Columbia Use Tax 
Act specifically includes in the definition of “retail sale” 
the production, fabrication, or printing of tangible personal 
property on special order for a consideration, which makes 
the Illinois rule, as well as the Federal case of Beck & Pauli 
Lith. Co. v. Colorado Milling and Elevator Co., supra, which 
involved a contract for printing on special order, clearly 
inapplicable, even if petitioner’s contracts had been with 
the respective cartoonists and others who created the feat¬ 
ures rather than with the syndicates. 

The lower Court considered the Illinois rule to be wrong 
and considered the reasoning of the following decisions to 
be correct (App. 10, 11): 


People ex red. Walker Enqravinq Co. v. Craves. 
268 N. Y. 648,198 N. E. 539, affirming 276 N. Y. S. 
674; 




Anderson v. New Tori:. 295 X. Y. 782, G6 N. E. 2d 
29S; 

Pagano v. New York, 295 X. Y. 7S4, 66 X. E. 2d 299; 
People ex rel. Foremost Studio v. Graves, 284 
X. Y. S. 906; 

Long v. Roberts, 234 Ala. 570, 176 So. 213; and 
Rigsbg v. Johnson (Sp. Ct. Calif. 1940), 99 P. 2d 
268. 


The lower Court's discussion of the cases just cited is con¬ 
sidered adequate and will not be repeated here. It is per¬ 
tinent to add, however, that the Washington Printing <£ 
Binding Co. case, supra, relied upon by petitioner, was re¬ 
pudiated in Bigsbg v. Johnson, supra. 

The tour remaining cases cited by petitioner in Point A 
are clearly not in point: 

Business Statistics Organization v. Joseph, 299 X. Y. 443, 
87 X. E. 2d 505, involved the question whether receipts from 
sales of a publication were “exempt” from the Xew York 
City Sales Tax which exempted “newspapers and periodi¬ 
cals”. The Court determined that the publications were 
“periodicals” within the meaning of the law and thus 


exempt. 

Dun d; Brad street v. Citg of New York, 276 X. Y. 198, 11 
X. E. 2d 728, involved the question whether the furnishing 
of confidential information to subscribers for the service 


was a taxable service. In holding that it was not the Court 
said (p. 731): “It is quite apparent that the local law was 
not intended to impose a tax on income from services ren¬ 
dered except by the public utility companies named.” 

Booth v. Citg of New York, 296 X. Y. 573, 68 X. E. 2d 870, 
involved the question whether the furnishing of transcripts 
of stenographic notes was a service or a sale of goods. The 
Court held that it was a non-taxable service. 


Stampers Arrival of Buyers , Inc. v. Citg of New York, 
296 X. Y. 574, 68 X. E. 2d 871, involved a taxpayer who fur¬ 
nished information as to the arrival of garment buyers in 
Xew York and it was held on authority of the Booth case. 
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supra, that the business consisted of furnishing a service 
rather than the selling of tangible personal property and 
therefore there was no tax liability. 

II 

The mats purchased were not purchased for resale. 

Petitioner contends in Point B of its argument that the 
comic strip mats were purchased for resale and were in¬ 
corporated as a material or part of its newspaper. This 
point was raised at the hearing but rejected by the Court 
below, the Court stating (App. 12): 

“The fact that the mats were acquired and em¬ 
ployed merely in the production of the finished 
product furnishes no basis for this contention. 
They formed no part of the final product and were 
not accordingly purchased for resale, Bigsby v. 
Johnson, supra.” 

The comic strip mats in question, in a practical sense, are 
no different with respect to their use than frankfurter cas¬ 
ings of skinless frankfurters. The mats, like the casings, 
merely are used to produce the article sold and therefore, 
since petitioner paid no sales tax, petitioner is liable for the 

use tax. Briggs and Co. v. District of Columbia, _U. S. 

App. D. C., 196 F. 2d 241. 

III 

Questions not raised in the lower Court will not be 
considered on appeal. 

Points C and D of petitioner’s brief present points not 
raised before the Court below. 

In Point C petitioner contends that certain limitations in 
the syndicate contracts restricted the rights which peti¬ 
tioner received and, therefore, there was no transfer of 
“title or possession” of the mats as contemplated in the 
phrase “retail sale”. 
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In Point 1) petitioner contends that the transactions are 
exempt from the tax under Sec. 12S(m) of the District of 
Columbia Sales Tax Act which exempts sales which a State 
would be without power to tax under the limitations of the 
Constitution of the United States. 

No findings of fact or conclusions of law were made by the 
lower Court on these points because they were not there 
raised. Under the recent decision of this Court in National 
Bank of Washington, et al, v. District of Columbia, So U. S. 
App. I). C. 187, 176 F. 2d 62, such points will not be con¬ 
sidered by the Court. Therefore, counsel for respondent 
will not discuss them except to point out the following: 

(1) As to Point C. —The statutory definitions of “pur¬ 
chase'', “use'', and “storage” show that even though peti¬ 
tioner's use of the mats was restricted, as alleged, the uses 
made of the mats were taxable events under Sec. 212 of the 
Use Tax Act. 

(2) As to Point D. —One of the very cases cited by peti¬ 
tioner (Watson Industries, Inc. v. Shaw, 235 N. C. 203, 69 
S. E. 2d 505) refutes petitioner’s argument. 


CONCLUSION 


It is respectfully submittedJj^utThe decision of the lower 
Court was correct and should be affirmed. 
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